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TEOPUA U UCTOPUA TTOCYJAAPCTBA U ITPABA,
HUCTOPUA NOJUTUYECKUX U MMPABOBBIX YUEHUM

VIIK 340.12

IMPABOBUXOBHMI BILIUB IOPUJIUUYHUX KJITHIK
HA ®OPMYBAHHSI TIPABOBOI KYJIBTYPA MAMBY THIX IOPUCTIB

Axcvonoesa O. M.

Hauionanwvnuii ynieepcumem «¥Opuouuna axademin Yxpainu imeni Apocnasa Myopozo»
M. Xapkie, Ykpaina

VY crarTti po3mIsSIar0ThCS METOM Ta MPUHIUIH AisTIbHOCTI FOPUINYHUX KITIHIK B YKpaiHi. BusHauaeTbcs
IXHS poib y (OpMyBaHHI MPaBOBOI KyJIBETypH MOJIOAUX CIIEHiaNiCTiB-IIPAaBHUKIB, SKi OpaIM y4acTb y JisUTb-
HOCTI IOPUANYHUX KITIHIK MPOTATOM HaBUYAHHS y BUILIOMY HaBYAJIBHOMY 3aKJasi

Knrouogi cnosa: npaBoBUXOBHA JiSUTBHICTB, IPaBOBA KYJIBTypa, PABOBa OCBITA, IOPUIMYHA KIIiHIKa, KOH-
CYIIBTaHT, 0€3KOIITOBHA FOPHMYHA JIOTIOMOT'a, TPEHIHTH, IHTEPAKTHBHI METOIUKH.

Axmyanvricms npobaemu. [Ipodnema hopMyBaHHS BUCOKOTO PiBHS PaBOBOI KYJIBTYpHU
B YMOBaX CUCTEMHOTO pe)OpMyBaHHS Jep>KaBHUX IHCTUTYLIN B YKpaiHi cboroaHi HaOyBae
MPIOPUTETHOTO 3HAYCHHSI.

VY naHoMy KOHTEKCTiI OCOOJHMBOI yBaru 3aciyroBye mpobiema QopMyBaHHS MPaBOBOI
KyJABTYPH I0PUIMYHHUX KaJpiB Pi3HUX PIBHIB.

3a TakuX YMOB BIIPOBaKEHHsI y TPABOBUXOBHY IPAKTHKY IIEPEIOBOrO IOCBiLY, Pi3HO-
MaHITHUX OCBITHIX HOBalLiil 0e3 CYyMHIBY OCYy4aCHHUTb 1 OKpAIIUTh Npouec GopMyBaHHS
MIPaBOBOI KYJIBTYpH.

Mema cmammi. PO3IISIHYyTH METOIM Ta MPUHLUMUIM MPABOBUXOBHOI TiSUIBHOCTI IOpH-
JUYHUX KJIIHIK Ta BU3HAUYUTH IXHIO POJib y (popMyBaHHI MpaBOBOi KyJbTypH MalOyTHiX
IOPHCTIB.

Oco0OnuBe Micie cepesi CydacHHX CIOCOOIB peaii3allii JaHOTO 3aBJiaHHS 3aliMaroTh
IOPUIINYHI KIIiHIKH, 3HAYEHHS SIKUX Y TPOLECi MPaKTUYHOI MiAroTOBKH MaiOyTHIX (axis-
LiB TIpaBa BaKKO MEPEOLIHUTH.

Ananiz nayxosux oxcepen i nyonixayiti. TeopeTHYHUM MIATPYHTSIM AJISL PO3KPUTTS
TEMH JOCIIDKEHHS CTaIM Mpali HacTymHuX HaykoBLiB: B. [onuapenka [1], C. MomiGora,
. [aBnenka, /1. bpayna [7], I1. binenuyka [4], C. I'y0bapeBa [5] Ta iHIIUX.

Bararo ¢axiBuiB HEOJHOPA30BO 3BEPTANIM yBary Ha HEOOXiJHICTH pedopMyBaHHS Ha-
BYAJIBHOTO MPOLECY y IOPUINYHUX By3aX, OCKUJIbKH, SIK 3a3Hayae npodecop B.I. [onua-
PEHKO, CydacHe >KUTTS BUMarae, mo0 i3 BUIIMX HABYAJbHUX 3aKJaJliB BUXOIWJIN HE CTa-
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JKUCTH, SIKMX TpeOa 3HOBY BUUTH, HE MOJIOJII CIICI[IaIiCTH, SIKi Hi 3a [0 HE Bi/IOBIAAIOTH,
a TIOBHOKPOBHI npoecionany, siKi Biipa3y >k NPUCTYNalOTh 10 BUKOHAHHS Nepen0ayeHux
JUIJIOMOM PO OCBITY ¥ TOCaI010 Ciry:k00BUX 000B’s13KiB [1, ¢. 3 — 5]. Ha Henmomiku miaro-
TOBKH IOPHCTIB 32 TPaIUIIHHOIO CUCTEMOIO 3BEPTaJIH yBary Taki TEOPETUKHU Ta MPAKTHKH,
sk I1.€. Kazauncekuid, J1.1. Meiiep, A.O. Jlroonincekuit, L1, Snxyn, 1. Bopoxin, [.®. Cu-
MOHEHKO Ta iHii [3, c. 23 — 24].

Binnaroun Haje)xHe BHECKY BKa3aHMX HAayKOBLIB Y PO3pOOKY mpobieMu (GpopMyBaHHS
MIPABOBOI KYJIBTYPH FOPHUCTIB, TOIILHO 3a3HAYUTH, [0 MUTAHHS BILUIUBY JISUIBHOCTI OPH-
JIMYHUX KJIIHIK Ha JIAaHUH TPOIIEC LIe ONpalibOBaHi HeJI0CTaTHRO. TOMY METOO JIaHOT CTATTi
€ TIeBHA JIIKBIaIlisl BKA3aHOI TPOTaJIuHHU.

Ha cydacHoMy eTari po3BUTKY JIEMOKPATUYHOT, TPABOBOI JIepKaBH HA3BUYAIHO Baro-
MU BIJIMB Ha PO3BUTOK IIPABOBOI OCBITH Ta MPAaBOBUXOBHOI MisUIBHOCTI B YKpaiHi 31iiic-
HIOIOTh FOPHJINYHI KIIIHIKH.

[Tpotsirom ocTaHHIX POKiB Oyi0 OMyOIiKOoBaHO OaraTo craTell Ta MPOBEIEHO HU3KY Ha-
YKOBUX KOH(EpeHLiH, MPUCBIYCHUX AisUIBHOCTI IOPUANYHUX KiiHIK. JJaHoto mpobieMoro
3aliMaroThCs Ti, XTO Oe3MOCepeaHbO Oepe yyacTh y TisUIbHOCTI IOPUINYHKUX KITiHIK, iX Op-
raHi3aTopu, KePiBHUKH, KOHCYJIBTAHTH.

Po3rnsitHeMo BIUIMB IOpHIMYHKUX KIiHIK Ha (hopMyBaHHS NpodeciiHOi mpaBoi KyibTy-
pu MaiiOyTHIX ropucTiB Ha npukiaai FOpuanunoi kininikun HamioHansHOTO yHiBEpCUTETY
«tOpunuuna akajgemis Ykpainu iMeHi SlpocinaBa Mynporoy.

HOpuanuna kiiHiKa € CTpyKTypHHM migpo3aiiom HanionansHoro yHiBepcurety «tOpu-
JIUYHa akajemis Ykpainu iMeHi SpocinaBa Myzaporo» i Oyna cTBOpeHa sk 6aza Juis mpak-
TUYHOTO HaBYaHHSI 1 IPOBEJCHHS HABYAJIbHOI MPAKTUKHU CTYICHTIB CTApUINX KypCiB.

V cBoiit gismpHOCTI FOpHuanuHa KiiHika KepyeThes 3aKkoHOM Ykpainu «lIpo Oe3oriar-
HY npaBoBy jpornoMory» Big 8 smnast 2011 poky, Craryrom HamionansHoro YHiepcurery
«¥Opunnuna akagemist Ykpainu imeni SlpocnaBa Mynporoy», Hakazom MiHicTepcTBa OCBITH
i Hayku Ykpainu «[Ipo 3arBepmkeHHst TUTIOBOTO MOJOKEHHS MPO IOPUIUYHY KIIIHIKY BH-
HIOTO HaBYAJILHOTO 3aKkiany Ykpainm» Ne 592 Bix 3 cepras 2006 p. ta [Tonoxenusm «IIpo
0puaMuHy KiiHiky HamionansHoro yniBepcutery «tOpuanunoi akagemii Ykpainu imMeHi
SpocnaBa Myaporoy, 3aTBepPKeHIM HaKa30M PEKTOpa YHiBEpCHUTETY.

HOpuanuna iiHika € 0a3010 U MPaKTUYHOTO HABUAHHA CTYyHEHTiB HamioHaiabHOTO
yuiBepcuteTy «HOpuanuna akagemis Ykpainu imeni SlpocnaBa Mygporo». A Tomy CTy-
JICHTU-KOHCYJIBTaHTH, TPUIMAalouM y4acTb B Ii JisulbHOCTI, HAOyBalOTh HAaBHYOK IPO-
(eciitHOT AiSTTBHOCTI, HABYAIOTHCS 3aCTOCOBYBAaTH TEOPETHYHI 3HAHHS HA MPAKTHII, 3100-
YBaIOTh J0CBiJ poOOTH B IOPHINUHIN cdepi, 110 € NepuIoueproBUM I KBasli(hikoBaHOTO
crierianicra-npaBHUKa.

CyuacHa cucTeMa OCBITH OLbIIEe 30CEPeIKYEThCS Ha TEOPETUYHIN MiAroToBLi, a, Ha
HAIy JYMKY, TEOpis 1 MpakTUKa MarTh OyTH BpiBHOBaXCHMMH. [liJi yac BUBYCHHS Te-
opii CTyJCHTH Mi3HAIOTh OCHOBHW MpaBa, a Ha MPaKTHLI BYAThCs 3acTOCOBYyBarH iX. s
TOTO, OO CTYJIEHT MIT peallizyBaTH CBOI 3HaHHsI, 3aCTOCYBATH iX Ha MPaKTHLI, ICHY€ MEeB-
Ha GopMa JisUTBHOCTI: HalaHHS KOHCYNbTalil, IOPUAMYHOI JOMOMOTH (i3UYHUM 0co0aMm.
ITepexin 10 BoNOHCHKOT CUCTEMH OCBITH 1€ pa3 IiJKPECIFoe HeOOXITHICTh 1 BaXKJIUBICTh
NPaKTUYHOI AiSTILHOCTI: Oararo yacy HaJlaHO Ha CAaMOCTIMHY MiATOTOBKY, SIKUH MOKHA BH-
KOPHCTaTH Ha NMOTTUOJICHHS SIK TEOPETHYHUX, TaK 1 IPAKTUIHUX 3HAHb.
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Ha ropuanunnx ¢akynbrerax 0ararb0oX KpaiH CBITY BHUKJIAIaHHS MPaBOBOi Teopii B
AyAUTOPISIX MOETHYIOTh 3 «KIJIIHIYHOIO OCBITOIO», IEHTPOM PO3BHUTKY SKOi € FOPHIWYHI
kIiHikU. Ha cydacHomy ertami BnpoBamKeHHs1 B Ykpaini BonoHckkoro nporecy ocoomuse
3HAYCHHS Ma€ TIePEIis] HAl[lOHAJIbHOI CUCTEMHU BHIIO1 OCBITH BiJIIIOBIIHO JIO €BPOTICHCH-
KHX CTaHJIapTiB.

Sk 3a3Ha4alOTh HAYKOBI, iICHYIOTH Pi3HI 3ac00M mpoeciiiHO CIpsIMOBAHOTO HABYaH-
Hsl, KOTPI JI03BOJISIFOTH MOJEIIOBATH eJeMEHTH npodeciiiHoi aisuibHOCTI ropucTta. Jlo Hux
MOYKHA 3apaxyBaTH: HaBYaJIbHI Cy/IOBI MPOLECH, AIJIOBI irpH, Y4acTh Y poOOTi FOPUANIHUX
KIIIHIK, KOHCYJbTYBaHHS, BEJCHHS 1IHTEPB IO Ta TIEPErOBOPiB, PO3B’sI3aHHS 3a/1a4, JOCIHi/-
KeHHs (aKTiB, oprasizaiii mpaBoBoi poOoTH Tomo. B mpomeci KiiHIYHOT OCBITH BHKOPH-
CTOBYIOTHCS yCi 3 3a3HAYEHUX 3aCO0IB MPAKTHYHOIO HABYAHHSI, IO TAKPECIIIOE HeaOusIKy
HOTO BayKJIMBICTb.

Posrsiiatoun GaratopiuHui JTOCBIA JisUTBHOCTI FOPUIUYHOT KIIIHIKMA, MOXKHA 3 YIICB-
HEHICTIO KOHCTaTyBaTH (DaKT HAsBHOCTI HAA3BHUYAIHO MO3UTUBHUX HACHIJKIB y mpodeciii-
Hill MiATOTOBLI CTYIEHTIB-IPAaBHUKIB, K € 11 y4aCHUKaMHU.

Kpim TOro, cTyneHTH-KOHCYIBTaHTH B MeXax JisuibHOCTI KOpuauuHoi KiiHiky 3aiiMa-
FOThCS TIPABOOCBITHBOIO Ta IIPABOBUXOBHOIO JISUIBHICTIO. 3 METOKO peastizalii MOKIaIeHIX
Ha HUX 3aBIaHb, CTY/ICHTH-KOHCYJIFTAHTH PETYIISIPHO MPOBOIATH BUi3HI JICKIiT Ha TIPABOBY
TEMATUKY JUIsl HIKOJISPIB, CTYIEHTIB, COIIaJIbHO-HE3aXUILIEHUX KaTeropiii HaceJIeHHs, 0Ci0,
110 B1I0yBalOTh TOKAPAHHS B MIiCIISIX 1030aBJIEHHS BOJIi TOIIO, 3aiMAaIOThCsl PO3POOKOIO Ta
PO3MOBCIOIKEHHSIM MPABOOCBITHIX METOJUYHHUX MaTepialiB (OyKiIeTiB, mam’iTOK TOLIO).

VY 60-x pokax XX CT. aMepUKaHChKa acollialis IOpUCTiB (OpraH, BiINOBiJaIbHUN 3a
3OiICHEHHS HADIALY 3a aKpeIuTaliclo IOPHIMYHIX HaBYaJbHHUX 3aKJajliB) 3alpONOHYBaB
aMEpPHKAaHCHKUM LIKOJIaM IpaBa PO3IVIsIaTH KIiHIYHY OcBiTYy y dopmi Street Law — Bynnu-
He mpaBo. [Iporpama Street Law — e kitiHiKa 3 BiICYTHICTIO )KMBOTO KJIi€HTa, c€0TO Taka,
IO CIpSMOBaHA HA HABYAHHS IIMPOKUX BepcTB HacesneHHs. ToOto Street Law e mporpa-
MO0 TIPABOOCBITHROI JisSJIBHOCTI FOPUIUYHUX KITIHIK.

[TpaBOOCBITHS JisUTHHICT — 1€ KOMIUIEKC OCBITHIX Ta IIPABOBUXOBHUX 3aX0J1iB, METOIO SIKUX
€ TIJBUILCHHS 1 OIMOICHHS 3HaHb 3 MPABO3HABYMX HABYAJILHHUX JUCLHILIIH, Ta TOJaJIbIIe
BUKOPHCTAHHS [IPABOBUX 3HAHB JUIS1 MOJIEITFOBAHHS OKaHOT /ISl Iep>KaBy CXEMH TIOBEIIHKH.

OCHOBHI 3aBJJaHHS PABOOCBITHBOI AISTBHOCTI:

- MiJIBUIICHHS 1 TOIIMOJICHHS 3HAHb HACEJICHHS 3 IPABO3HABYMX JIUCIIUILIIH;

- (hopMyBaHHS IPaBOBOT KYJIBTYpH IPOMAJISH;

- BUXOBaHHsI TPOMaJISiH y AyCl JOTPUMAaHHS 1 MOBAr A0 MPUHIHITIB BEPXOBEHCTBA Mpa-
Ba, CIPABEIIUBOCTI 1 JIFOJCHKOT T1THOCTI;

- BUXOBaHHS TPOMaJISIH y AyCl HETEPIIMMOTO CTAaBJICHHS 10 aHTHCYCIUIBHUX TPOSIBIB.

[IpaBoOCBITHBOIO AisIbHICTIO B Mexkax FOpuamunoi kiiniku HamionansHoro yHiBep-
curety «tOpuanyna akagemist Ykpainu imeni SpocnaBa Mynporo» (wagani — FOpuanyna
KJIiHIKa) 3aliMa€ThCs MPABOOCBITHIN cexTop. Llel cekTop KOOpAuHYE 3yCHIUIS BCiX KOH-
CYJIBTaHTIB B IIPOIIECi IPABOOCBITHHOT Ta IPAaBOBUXOBHOI JTiSUIbHOCTI.

Haiinmomupenimmmu ¢opmMaMu  TisUIbHOCTI MPaBOOCBITHROrO cektopy MOpuanunoi
KITHIKH €:

- Oprasizamis Ta TPOBEJCHHS NPAaBOOCBITHIX Ta NPaBOBUXOBHUX JICKLiH Ui He-
ITOBHOJTITHIX;
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- opraHizanist KOHpepeHIil, «KKPYIIHX CTONIIBY», GOPyMiB, ceMiHapiB, TPEHIHTIB, 3yCTpi-
4eld, CpsIMOBaHUX Ha IMiJBHUILIECHHS PiBHS MPAaBOBHX 3HAHb IPOMAJISH, B TOMY YHCII CTY-
JICHTIB-KOHCYJIBTAHTIB Ta MOMIYHUKIB CTYACHTIB-KOHCYIBTaHTIB FOpuaANYHOT KIIiHIKY;

- po3po0OKa Ta MOLIMPEHHS TPABOOCBITHIX METOIUYHUX MaTepialliB, B epILy yepry Oy-
KJIETIB Ta I1aM STOK;

- MATPAMKA MPaBOOCBITHIX POrpaM Ta MPOEKTIB IEPKABHUX Ta TPOMaJICKHX OpraHi3aliii.

B mporeci peanizauii cBoiX 3aBIaHb NpaBOOCBITHIN cekTop KOpuan4HOi KIIiHIKH Tic-
HO criBnpamtoe 3 KoopauHaniiiHOIO pazoo MOJIOIUX I0pUCTiB YKpainu npu MiHicTepcTsi
I0CTHLIT YKpaiHu.

[TpaBOOCBITHS AiSIBHICTE € HEBiJ' €MHUM aTpuOyToM FOpuaANYHOT KIIiHIKY 1 YK HE Hali-
BKJIMBIIINM 11 3aBAaHHSIM, OCKiTbKH FOpuan4Ha KiiHiKa BUCTYIIA€ TIEBHUM PABOBHUM I10-
CEpEeIHUKOM MiXk (DaxiBLISIMU MPaBa Ta IPOMAJICHKICTIO.

st cTyneHTiB OE3KOIITOBHA IOPUAMYHA JONOMOra — 1€ YHIKaJIbHAa MOXIIUBICTh OT-
pUMaTH JOCBIJ MPAKTUYHOI POOOTH, EPEBIPUTH 3HAHHS, OTPUMAaH1 y MPOLECi HaBYaHHS,
BCTAHOBHMTH KOHTAKTH, HEOOX1JIHI ISl IOAAIIBINOT poOoTi. [yist Mano3abesnedeHux rpoma-
JISTH — 1€ MO>KJIMBICTh OTPUMaHHS (PaxoBOi JOMOMOTH 100 3aXUCTY CBOIX MpaB Ta 3aKOH-
HUX iHTepeciB. s YHIBEpCHTETY — 1€ MIpHIIO SIKOCTI HaBYaJIbHUX MPOrpaM, sIKe BKazye
Ha IX CHJIbHI Ta cialOki croponu [2, ¢. 26 — 28].

HistmeHicTh Oyab-AK0i I0pUAMYHOT KIiHIKK 0a3y€ThCsl HA TIEBHUX 00OB’S3KOBHX MPUH-
uunax. J1o HUX HaJleKarh:

— 0e30IUIaTHICTh — OCKUIBKM TOCIYTH HAJaloThCsl B OCHOBHOMY Malio3a0e3nedeHuM
BEPCTBaM HACEJICHHS, BOHU MalOTh OyTH OC3IUIaTHUMH JJIsl KIIIEHTIB FOPUIMYHOL KIIIHIKH;

— NOOPOBUIBHICTh — CTYIEHTH, SIKi MPALOOTh Y KJIiHiLi, poOJIsiTh e abCOIIOTHO J0-
OpoBinbHO. IXHA 3alikaBneHicTh MonATae B GakaHHi HAOYyTH TEBHUX TPO(eCiiHUX HABU-
YOK, a TAKO)K HaJaTH IOPUIUIHY AOIOMOTY ocobam, siki ii moTpeOyIoTh;

— ryMaHi3M — Y IOpUIMYHIN KITiHILI BYaThCS PO3YyMITH MPOOJIEMH CBOiX KJII€HTIB, CTaBa-
TH HeOAWIY)KUMHU [0 IXHiX pobieM, HaJaBaTi HEeOOXiHY TOIIOMOTY;

— pIBHOTPABHICTh — YCi CTYACHTH, SIKi NPALIOIOTh Yy KJIiHilll, MAIOTh OJHAKOBi, piBHI
MOXIHBOCTI. KokeH Mae mpaBo Ha BHCIIOBJICHHS CBOIX JyMOK, 3ayBa)KE€Hb, TPOIIO3HUIIIH.

Taka JisIbHICTh € MAKCUMAJIBHO HAOIMKEHOO JI0 JiSUILHOCTI aJ{BOKATIB, TOMY Ha TIpa-
[iBHUKIB IOPUIMYHHUX KJIIHIK TTOBUHHI MOIIUPIOBATHCS OCHOBHI NPUHIMIHN €TUKH, 5K 3a-
CTOCOBYIOTBCS Y IPABO3aXMCHIN AisUIbHOCTI. Jl0 HUX HaJiexaTh IPUHIUTIH:

— He3aJIS)KHOCTI (MaKCHMMaJIbHA HE3aJISKHICTh KOHCYJAbTAHTA Ta IHIIMX CHiBPOOITHHKIB
NpaBHUYOI KJIIHIKM Y BUKOHAHHI CBOIX IpaB 1 000B’s3KiB, 1110 niependavyae Horo cBoboay
BiJl Oyb-SIKOTO MMPOTHUIIPABHOTO BIUTUBY, TUCKY UM BTPYYaHHsI B HOTO JiSUTbHICTB);

— AOTPUMAaHHS 3aKOHHOCTI (y CBOIH HisSUTBHOCTI YYaCHHK FOPUANYHOI KIIiHIKK 3000B’s1-
3aHUH TOTPUMYBATUCS BUMOT YUHHOI'O 3aKOHOJABCTBA YKpaiHM);

— KOH(IACHIIHHOCTI (IOTPUMaHHS LBOTO MPHHIUITY € HEOOX1THOI0 YMOBOIO JOBIpIIH-
BUX BIJTHOCHH MK CIIBPOOITHHKOM KJIIHIKH 1 KIIIEHTOM);

— KOMIIETEHTHOCTI Ta JI0OPOCOBICHOCTI (CTYICHTU-KOHCYJIbTAHTH MalOTh ITOCTIIHO Tpa-
[FOBAaTH HaJI BJIOCKOHAJICHHSIM CBOIX 3HaHb 1 MPOQeCiiHOT MalicTepHOCTI, BOJIOMITH iH(OP-
MAIIi€r0 PO HAsIBHI 3MiHU B 3aKOHOZABCTBI).

TakoX y KIIiHILI MalOTh IPOIAryBaTUCs MPUHLIUIIHA JTOMIHAHTHOCTI IHTEpPECiB KIII€HTa,
HETPHUITYyCTUMOCTI TPEJICTABHULITBA KIIIEHTIB i3 CyNEpewIMBUMHU IHTEpEecaMu, MOBark J0
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JiSUTBHOCT] IOPUINYHUX KITHIK, KYJIBTYpU NOBeAIHKU. [[pUHIMITN aIBOKATCHKOT €THKH HE
MOXYTh [TOBHOIO MipOIO TIOIIMPIOBATHCS Ha JISUTBHICTh IOPUAMYHHUX KIHIK, OCKUIBKH iX
CHIBPOOITHHUKH, HA BIIMIHY BiJl 8JJBOKATIB, HE MAIOTh CIICIIAJTLHOIO CTATYCY, 3aKPIILICHOIO
B YUHHOMY 3aKOHO/aBCTBI. OjIHaK HEOOXiTHICTh JIOTPUMAHHS OUIBIIOCTI 3 HUX HE BUKJIH-
Kae cyMHiBiB [3, ¢. 51 — 52].

MoskHa KOHCTaTyBaTH, 110 KYJIbTHBYBAaHHS TaKMX NPUHIMIIIB Y HABYAJILHOMY IpoIeci
MO3UTUBHO BILUIMBAE Ha (JOPMYBaHHSI BUCOKOTO PiBHS MPABOBOT KyJIBTYPH CTYJCHTIB-TIpaB-
HUKIB, CIIPHsIE IOCUIICHHIO IPABOBUXOBHOT iSUTBHOCTI Y BUIIOMY HABYAJILHOMY 3aKJali.

PiBeHb MpaBOBOi KyJIBTYpH MailOyTHBOTO IOPUCTA 3aJE€KHUTh B PiBHS (OpPMYyBaHHS B
HBOTO MpoQeciitHOT MPaBOCBIIOMOCTI, POpMyBaHHs EBHUX MIPABOBHUX LIHHOCTEMH, 1/1eaIiB
y TpoLieCi HaBUaHHA Y BUIIOMY HaBYaJbHOMY 3akiajai. CaMe y mpoleci HaB4YaHHS 3aCBO-
FOETHCS COLIaIbHUIA TOCBI, (DOPMY€ETHCSI eMOLIIMHO-IIIHHICHE CTABJICHHSI 10 IIHCHOCTI [4,
c. 191 -192].

[IpaBoBa KynbTypa 0COOMCTOCTI € CKIa0BOIO ii 3arajgbHOT KYJIbTYPH, IPOSBOM T'yMaHi-
CTHYHOI CIIPSIMOBAHOCTI TICUXIKH, CBIZIOMOTO TiINOPSIKyBaHHS HOpMaM MOpaji i Ipasa.
Ha cniBpoOiTHUKa IOpHIMYHOI KJIIHIKM MOKIAIAETHCsl 000B’SI30K y CBOiH mpodeciiiHii
JISUTBHOCTI ¥y MPUBATHOMY JKUTTI A0ATH MPO MPECTHK 3BaHHS CHIBPOOITHHKA KIIHIKH,
3a0e3revuyBaTi BUCOKHH PIBEHb KYJIbTYpPH TOBENIHKH, TIOBOAMTH ceOe TifHO, CTpUMa-
HO, TAaKTOBHO, 30epiraTi CaMOKOHTPOJb i BUTPUMKY, IPU 31iHCHEHH] cBO€i npodeciiiHoi
JiSUTBHOCTI MaTH MPUCTOWHUM 30BHILIHIA BUMISA. YMOBOIO (pOpPMYBaHHS MPaBOBOI KyJib-
TYPH MOJIOJMX CIEIIaJiCTIB € CBiIOME CIIPUHHSTTS Ta 3aCBOCHHS HUMH IPAaBOBUX 3HAHb
SIK 0COOMCTICHMX LIHHOCTEH Ta BimoOpa)keHHs X y BIacHii moBeniHii. MaiOyTHi 1opu-
CTU-TIPO(heCcioHaI OCHOBHOIO METOO CBOET JTisSIIBHOCTI MAIOTh BBAYKATH 3aXUCT TPaB 1 CBO-
0o/ JIIOAMHY, ITIOBUHHI MaTH CIIELiali30BaHl 3HaHHS J1I0Y0T0 3aKOHOJABCTBA, MATH HABHY-
KU HOT0 3aCTOCYBAaHHS.

[Ipouec dhopmyBanHs podeCiiHOl CBIIOMOCTI Ta KyJIbTypH FOPUCTIB BiJOyBA€ThCS B
[IEBHOMY COI[iaJIbHOMY CEPEJIOBHIIII, SIKE TaK YU 1HAKIIIE 3J[IHCHIOE CBii BILUIUB Ha BCi MPO-
HecH, mo BigOyBaroTbesi B HhoMY. CollianbHe CepeloBHIIC 38 CBOEIO CTPYKTYpPOIO JTyXkKe
CKJIaJIHE SIBUILIE, Y SIKOMY KpiM Cy0 €KTIB CIiJ PO3pi3HATH 3acO00H, GOPMHU, METOAU, IPHH-
LU TiSTIbHOCTI, IPUYHMHHI 3B’ s3KH TOIIO [5, ¢. 103 — 104].

IOpuanuny KIIiHIKY MOXKHA PO3IVISIATH SIK OKpeMe, CIeIU(iuHe coliaibHe CEPeIOBH-
ie, sIKe Ma€ KOHKPETHHI BIUIMB Ha Tpolec GopMyBaHHs MpodeciiiHoi cBioMOCTI Ta npa-
BOBOI KyJIBTYpH ii y4acHHKIB. 3apa3 KOJKHA HOPUINYHA KIIiHIKA MPUIMAaEe BIACHUN KOJIEKC
eTHKH Jie 000B’S3KOBO 3aKPIIUIIOIOTHCS OCHOBHI MPUHIUIHN ASUTBHOCTI, IpaBa i 000B’s13-
KM, 10 MOIIUPIOIOTHCS Ha YCIX MPaliBHUKIB KIiHIKH. M0OXHa TakoXX 3pO0OUTH BUCHOBOK,
110, BCTAHOBJIIOIOYH [TE€BHI NpaBHJia MOBEIIHKY YYaCHUKIB IOPUIMYHOI KIIHIKH, TOOYI0BaHi
Ha MPUHIMIIAX MOPaJi Ta MpaBa, THM CaMHM KIIIHIKM CHOPUSIOTH (POPMYBaHHIO MTPAaBOCBI-
JIOMOCTI Ta IPaBOBOT KyJBTYPH, @ TAKOXK MiABUIIYIOTH PiBeHb MPaBOBUXOBHOI JisTBHOCTI.

OTxe, sIK BACHOBOK, 3a3HAYMMO, 110 Y IOPUANYHIN KITiHIL CTY/IeHTH HaOyBalOTh IEBHUX
HAaBUYOK IOPUANYHOI MPAKTHKH, OTPUMYIOTh 3HAHHS MPO Te, SIK Maso3alde3neyeHi Joau
MOXYTb 3aXHCTHTH CBOI MpaBa, CIUPAIOYUCH HA 3aKOH. BoHM Takox Oe3nepedHo Gpopmy-
I0Th y 001 IIEBHI PHCH XapakTepy, [0 BU3HAYAIOTh IXHil piBeHb MPABOBOI KYJILTYPH, aJIKe
nofoaTh mpodeciiiny nedopmalito, BACOKUI piBeHb KOPYIILii, MPaBOBOTO HITili3MY, 10
iCHy€ y NMPaBOOXOPOHHHMX OpraHax MO)KHA JIMIIE IUISIXOM (OPMyBaHHS BUCOKOTO PiBHS
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IIpasosuxosHuii 6116 IOPUOUUHUX KIIHIK...

MIPABOBOI CBIJIOMOCTI 1 MMPaBOBOT MOBEAIHKK B MOJIOJIUX CICIIAJICTIB, SKi I¢ HE MOMalu
i1 BIUIMB HEraTUBHUX (akTopiB. Bucokuii piBeHb MOpanbHOi Ta podeciiHoi KyabTYpH,
chopMoBaHU# y Takuii croci0, € HeoOXiAHUM (PAKTOPOM SIKICHOTO BHPIILICHHS MMOCTAaBJIe-
HUX TIepe]] HUIMU 3aBJaHb, TAKOX 00yMOBIIOE e()eKTHBHICTh (PyHKIIOHYBaHHS IpaBa, CTa-
OUTBHICTH MPABOMOPSIIKY Ta CTA0UTBHICTB Y 6araTbox cdepax CyCHiIbHOTO KHUTTSL.

3aB/sIKM aKTHBI3allii Ta CTAMYJIIOBAaHHIO PO3BUTKY IOPUIMYHHX KIIiHIK B YKpaiHi miBu-
I[yBaTHMEThCS PiBEHb MTPaBOBUXOBHOI HisuibHOCTI BH3. Bee nie cipusitume GpopmyBaHHIO
BHCOKOT MPaBOBOT KYJIETYPH 1 MPABOBOT CBIJIOMOCTI Cy4acHOI MOJIO, SiIKa BKJIFOUYATUME B
ceOe He TUIbKM 3HAHHA MPaBa, aje i CTaBJICHHS A0 MPABOBUX LIHHOCTEH, YCTAHOBKU Ha
NpPOSIB COLAJIbHO-TIPABOBOI aKTHMBHOCTI, Ha PO3BUTOK T'OTOBHOCTI HE MPOCTO CIiTyBaTu
NpPaBOBHM NPUIKCAaM, a aKTUBHO Peaji30ByBaTH HE TIILKH CBOI mMpaBa i 000B’s3KH, aje
1 BIJICTOFOBATH IpaBa IHIIMX rPOMaJisiH. PO3BUBAIOUKCH, FOPUINYHI KIIIHIKA 3/1aTHI OLIBII
e(eKTHBHO 3a0e3MeynTH pealizamito npasa. FOpuandHi KIiHIKM NOBHHHI Oe3mepepBHO
BIOCKOHAIIOBaTH ()OPMH, METOHM CBOEI JisSUIBHOCTI Ta pearyBaTd Ha 3MIiHHM CYCIUIBHUX
notpeo.
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LEGAL AND EDUCATIONAL INFLUENCE OF LEGAL CLINICS ON FORMATION
OF LEGAL CULTURE OF THE FUTURE LAWYERS

Aksenova O. N.
National University «Law Academy of Ukraine named after Yaroslav Mudryi», Kharkiv, Ukraine

It is shown that legal clinics occupy one of the leading roles among the modern methods of formation of
legal culture of future lawyers. It is proved that the legal clinic is the base for the formation of practical skills
of students as students consultants taking part in its functioning acquire the skills of professional activity, learn
to apply theoretical knowledge in practice, gain experience of work in the legal field, that is a high priority for
qualified specialist-lawyer.

Identified and justified the most common forms of activity legal education sector of the clinic: organization
and conducting legal education lectures for minors; organization of conferences, roundtables, forums,
workshops, trainings, meetings, aimed at increasing the level of legal knowledge of citizens, including students,
consultants and assistants of students-consultants legal clinics; development and dissemination of legal
education methodical materials; support legal education programs and projects of governmental and public
organizations.

Identified and justified binding principles on which to base the activities of the legal clinic: free; voluntary;
humanism, equality, dominance of interests of the client, the inadmissibility of representation of clients with
conflicting interests, respect for the activities of legal clinics, cultural behavior.

The legal clinic is considered as a separate specific social environment that has a specific impact on the
process of formation of professional consciousness and legal culture of the participants. The expediency of his
own ethical code for each of the legal clinic, where be fixed basic principles of activity, rights and duties apply
to all employees of the clinic.

It concludes that, setting specific rules of conduct for participants of the legal clinic, built on the principles
of morality and law, clinics contribute to the formation of legal consciousness and legal culture, as well as
increase the level of legal and educational activities.

Key words: legal and educational activities, legal culture, legal education, legal clinic, consultant, free legal
assistance, trainings, interactive techniques.
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Basic approaches to the history...
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YIK 340.130.4

BASIC APPROACHES TO THE HISTORY OF THE PRINCIPLE
OF PROPORTIONALITY

Ienilieieva A. E.

Taurida National V. 1. Vernadsky University, Simferopol, Ukraine

The article is devoted to the basic approaches to the general history of proportionality doctrine grounds,
distinguishing the periods of its development as a general principle of law and it»s formalization as a public
law principle.

Key words: the principle of proportionality; the history of the development; general principle of law.

Deep theoretical investigations on the concept of the principles of law have been started in
Ukraine relatively recently. Over the last few years domestic scientists have published a number
of important theoretical works devoted to the study of the concept of the principle of law and
investigation of certain principles of law. The major works on the subject are: the monograph
by Serhiy Holovaty «The Rule of Law: Idea, Doctrine, Principle» [1] and the monograph by
Stanislav Pogrebnyak «The Fundamental Principles of Law (Substantive Characteristics)»
[2]. Such authors as Shevchuk S., Maidanyk R., Shloer B., etc. also investigated the origin,
evolution and conception of certain principles of law.

As compared to other general principles of law, investigated by domestic scientists, the
principle of proportionality still remains unrecognized, obscure and little known in national
judicial practice. We deem it necessary and relevant to Ukrainian law to pay attention to this
principle for a number of reasons. The most important of them comes from the orientation of
the Ukrainian state policy in the field of human rights standards for European experience on
fundamental rights regulation. Application of proportionality in the case-law of the European
Court of Human Rights, the European Court of Justice and the Higher Courts of Western
European countries is becoming increasingly commonplace in recent times. Besides, the
references to proportionality (mostly undirect) can be found in the case-law of the Constitutional
Court of Ukraine (in particular, adjudication dated December 29, 1999 No. 11-rp/99 in death
penalty case; April 19, 2001 No. 4-rp/2001 over timely notification of peaceful assemblies
case; June 12, 2007 No. 2-rp/2007 over political parties establishment in Ukraine case, etc.)
Nonetheless theoretical research of the principle of proportionality and its application in
Ukrainian jurisprudence remain insufficient.

This situation is not peculiar because of the long period of Ukrainian statehood history
(the USSR period), when the ratio between the individual rights and public interests was tilted
in favour of the latter at the legislative level. According to this reason, the recognition and
implementation of the principle of proportionality in Ukrainian jurisprudence requires deep
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understanding of the historical process of gaining significance by the principle of proportionality
as a universal and general principle of law.

The aim of this paper is to introduce a generalized view on the proportionality doctrine
development by investigating the main approaches used by the scientists to determine the
origin of this principle as a general principle of law.

The proportionality doctrine as a separate, general principle of law has passed through a
long historical period of formation. There are several approaches used by the researchers to
mark the beginning of proportionality idea development. The analysis of views prevalent in
scientific papers allows to distinguish at least two main approaches. The unifying aspect of
both approaches is that all the authors acknowledge the year 1794, when the rule of «necessary
measures' was initially set by General state laws for the Prussian states, as the time of origin of
the modern principle of proportionality.

As for the other aspects of the principle of proportionality development history, it must be
noted that, scholars are divided on this issue. Proponents of the first approach regard the history
of the proportionality principle formation more widely, starting from the idea of distributive
justice and its foundations in the works of ancient and medieval authors, it's development in
jurisprudence of modern times, and in particular, the actual formalization of proportionality
as a principle of public law in 1794 in Prussia. This opinion is supported by the vast majority
of researchers of this issue (A. Barak, J. Cristofersen, E. Engle, etc.) Another approach brings
together the authors (A. Panomariovas, E. Lozis, E. Ellis, etc.) who tend to believe that
proportionality in its present form can be found only starting from the year 1794, i.e. the time
when formalization of the idea of proportionality as a principle of public authority organization
took place for the first time in the Prussian state along with the development of the ideas of
liberalism and humanism in Europe and further recognition of proportionality as a general
principle of law in the law of the European Union.

According to the first approach, as it is stated in scientific literature, the vestiges of the
principle of proportionality can be found in the Code of Hammurabi (reign 1792-1750 B.C.) [3,
p. 31], where the proportionality concerns the process of penalties emposition and compensation
for damages. From this time the ideas that in some way or other correspond to the modern
principle of proportionality can be found in the works by Aristotle, Cicero, Ulpian, Seneca, St.
Augustine, T. Aquinas, Grotius, Beccaria, Montesquieu and other thinkers, as well as in some
sources of law, such as the Magna Carta in 1215, the English Bill of Rights of 1689, the Bill of
Rights of 1791.

It should be noted that the idea of proportionality did not obtain a wide circulation and was
not formed in a specific public law principle during this period. Aristotle was the first to apply
the term «proportionality», but until the XIX century this term was not used as a concept of
the nature of relations it covered. Still it is quite adequate to recognize that the principle of
proportionality originated in this period, when the process of philosophical understanding of
proportionality as a means of expression of justice developed and the meaning of proportionality
with respect to many legal relations shaped, although actually the proportionality did not exist
as a real principle of public law. Thus, the first approach confirms the antiquity and continuity
of the formation of proportionality doctrine, breaking it into two periods — the first period,
which covers the history of the development of ideas that define the principle of proportionality,
and the second period — the formation of proportionality as a principle of public law proper.
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Consider the basic stages of the history. From antiquity to modern times ideas that now
constitute the content of the principle of proportionality were developed by the thinkers of the
past around at least the three main issues: 1) the issue of fair distribution of the benefits (goods
and intangible benefits) and duties (Aristotle); 2) the issue of a just punishment for the crime
(Cicero, Grotius, Beccaria); 3) the issue of fighting a just war (Cicero, St. Augustine, Aquinas,
Grotius). Only in the XIX century these ideas were conceptualized as a general principle
of public law, formulated to prohibit the state affect any aspects of human life without the
substantial need for it (W. von Humboldt, J. St. Mill).

The idea of proportionality was mentioned for the first time by Aristotle in his work
«Nicomachean Ethics» and developed further on. Aristotle applied the idea of proportionality
to describe distributive justice. Proportionality is regarded by Aristotle as the mid-point of
balanced relationship in which neither party suffers from a judicial sentence due to inequitable
distribution of the benefits. Thus, the difference between fair and unfair verdict depends on the
proportionality of the decision. «Justice is proportionality, and injustice is disproportionality.
Consequently, [in the latter case] one proportion is higher, and in the other it is lower» [4,
p- 152]. Aristotle was first to proclaim that proportionality is a necessary component of the
essence of law: «Proportionality is the mid-point, and justice consists in proportionality» [4, p.
152]. In general, Aristotle develops the notion of proportionality as a means of implementation
of distributive justice, i.e. duly distribution (i.e. distribution according to merits of both sides).
Public authorities must secure such justice by conducting court proceedings and distributing
benefits or obligations between the members of society.

Aristotle»s understanding of inalienability of proportionality and justice is considered as a
classic conception of the ancient law confirmed by a famous statement by Ulpian (the Digest,
1.1.10 pr.): «Justitia est constans et perpetua voluntas ius suum cuique tribuendi» (Justice is the
constant and perpetual will to render to every man his due) [5, p. 86-87].

Cicero defined another aspect of understanding of this idea. He considered proportionality as
ameans of establishing justice in sentencing. He set forth a principle which today is recognized
as one of the most important principles of the modern theory of sentencing: «Let the punishment
match the offense»; «There is a certain extent and proportionality in sentencing» [6, p. 473].
Roman thinkers did not miss the fact that it is not possible to ensure an accurate proportionality
in such cases, for people tend to follow their inner convictions even when they are demanded
to act impartially. Being fair is different from being impartial, for such factors as family
relationships, fellow citizens» sentiments, mercenary motives, etc., can affect the process of
determining the boundaries and scope of justice. For this reason, Seneca formulates a humanist
principle of proportionality determination: «As a perfect proportionality is challenging and
deviations in both directions are inevitable, let preference lean towards humanity" (Seneca, On
Mercy, Book I, Chapters 1, 20) [6, p. 478]. Cicero also originated the third line in the process
of comprehension of proportionality concept, namely its definition in the context of the issue
of just war. In his essay De Officiis (On Obligations) Cicero stated that war as a public policy
method of dispute settlement should be applied only after the State has exhausted all other
means of peaceful settlement. Any other cause for war (casus belli) more likely belongs to
beasts than to a civilized man. He claims: «Wars should only be launched in an effort to live
peacefully and not to suffer from injustice» (On Obligations, Book 1, Section 11) [7, p. 15].
Out of this concept the notion of just war originates as «a method that discerns barbarism from
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the use of force as a required element of a sovereign policy» [7, p. 15]. That is war must be
reasonable and the only possible way of protecting the state»s citizens and territory.

Cicero's influential position of a concept of just war perception only as a means of self-
defense was further developed in works of medieval thinkers — St. Augustine and Thomas
Aquinas — and then inherited by modern mindset, being elaborated by Hugo Grotius in
his treatise «On the Law of War and Peace». While these outstanding representatives of
European political and legal thought have different beliefs in one aspect or another, they
drew attention to the fact that the consequences of war, military expenditures and the means
of waging war, as well as human sufferings caused by war, must not be disproportionate to
the war aim.

Thus, St. Augustine further develops the notion of just war in his book entitled «City of
God». He notes that the desire to live in peace is the natural desire of every man. Only the
«counterparty»s injustice makes the wise to fight a just war» (Book 19, Chapter VII) [8, p.
333]. Peace is the only war aim: «What else is victory if it is not a subjection of the rebels.
When this happens, peace will come. Therefore, wars are fought with that aim. (...) Piece is
the desired end of any war» (Book 19, Chapter 12) [8, p. 338]. St. Augustine did not apply the
term «proportionality» in his works; still he used the concept of just war which corresponds to
necessity and proportionality principles of the modern international humanitarian law.

In the XIII century St. Augustinex»s ideas were further developed by Thomas Aquinas, who
in his work «Summa Theologica» formulated the basic requirements, according to which war
can be defined as a just one. Thomas Aquinas states: «There are three criteria by which a war
can be judged to be just. First, powers and authority of the governor who ordered to start a
war. (...) Second, there must be a fair reason for going to war, namely that the attacked were
attacked because they committed some misconduct. (...) Third, the warring party must have a
just intention, e.g. establishment of the right or averting the evil» [9, p. 498].

One has to agree with the opinion expressed by E. Engle who noted: «Aquinas presented
the first decomposition of Aristotle's concept into the now known multi-step proportionality
procedurey» [10, p. 5], for the criteria set by Thomas Aquinas correspond to the criteria of the
authorized entity, legitimate purpose, and necessity. Thomas Aquinas believed that a war can
be judged to be just only if it was started by the State to protect its citizens» welfare from
invaders, or if the other guilty State refused to pay damages or restore the valuables which had
been seized unjustly.

The theory of proportional self-defense itself was considered as a general principle of law
by Hugo Grotius [10, p. 5]. Developing the ideas of his predecessors on criteria of self-defense,
restitution and penalties by which a war can be judged to be just in the framework of public
law, he in his turn makes attempt to set similar criteria to justify a private war, i.e. he extends
the application area of the idea of proportionality of self-defense to private law. Hugo Grotius
protects the right of self-defense as a natural right of man, however one should not resort to
extreme measures (e.g. murder) if there are other means to avoid the damage or if such damage
is not real and can be predicted (e.g. planned conspiracy, unjust court decision, etc.) [6, p. 176
—179]. Thus, Hugo Grotius united the ancient and medieval knowledge, which later serves as
a foundation for its further transformation in major legal ideas of the modern era. For the first
time proportionality protects human rights in terms of private relations, declaring the right of
every man to inviolability and privacy.
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Thus, the idea of proportionality proclaimed by Aristotle as justice, i.e. fairness, already in
ancient times found its expression in several areas of law and legal thought — in criminal law
(just sentencing), humanitarian law (just war) and administration of justice in general.

The second approach to the periodization of the history of proportionality principle formation
brings together the authors who tend to believe that the history of the proportionality principle
as a modern public legal standard dates back to the development of Prussian legal system in the
XVIII century. They link the modern meaning of the principle of proportionality to the name of
the German lawyer Carl Gottlieb von Svarez, who in his lectures to the Crown-Prince Frederick
William III in 1791 noted that «the state has the right to restrict the rights of an individual only
to the extent that is necessary to protect the freedom and safety of all the others» [11, p. 2].

Carl Gottlieb von Svarez was among the founders of the largest codification of the Prussian
private law of XVIII century — General state laws for the Prussian states (Allgemeines Landrecht)
enacted in 1794. He is the author of several scientific works, served as a Minister of Justice and
teacher of the future King Frederick William III, and is considered one of the most famous German
lawyers of his time. Svarez asserted a great educational influence on the then-existing political
system of absolute monarchy by reducing its direct impact on the judicial system and formalizing
in legislation the limits of its power. So, for example sub-paragraph 10, paragraph 17, Part II of
General state laws for the Prussian states enacted in 1794 (Allgemeines Landrecht) set down the
rule of 'necessary measures' (die néthigen Anstalten) which the administration had to follow while
taking measures restricting rights of individuals«to maintain public order» [12, p. 260].

At the beginning of the XIX century the Supreme Administrative Court of Prussia
(Preussisches Oberverwaltungsgericht) submitted in its rulings a more comprehensive
explanation of the rule of «necessary measures» [12, p. 260]. It stated that ascertainment of
the fair ratio between the consequences, which might arise, and the measures selected for
application by the authorities was one of the conditions of powers implementation. On the other
hand, powers implementation should meet the second condition, i.e. the condition of efficiency,
which meant that the chosen measure must assist in achieving the legitimate objective. Such an
explanation of the rule of «necessary measures» paved the path for the spread of the concept of
proportionality and for its development in the law of Prussia as well as in scientific studies of
German lawyers and philosophers [12, p. 260].

Thus, in our opinion, the first theoretical work that directly defends the idea of limitation
of state power and is a reflection in theory of the principle formed almost at the same time
by Svarez in General state laws for the Prussian states, is the Wilhelm von Humboldt»s work
entitled «On the Limits of State Action» which he wrote in 1792 [13]. The idea of this work can
be generally expressed by the following statement of its author: «The State should refrain from
any solicitude for the positive welfare of its citizens and should not act beyond the necessity
to prevent the danger by protecting them from both internal and external enemies; for no other
reason should it not limit their freedom» [13, p. 48].

The State implements positive solicitude for the welfare of its citizens through issuing
rulings, i.e. mandatory acts. As the result of such concern, citizens gradually become
thoughtless executors of authority regulations. They do not want to evaluate the reasonableness
of these regulations; they become indifferent to the consequences of their deeds and shift the
responsibility to the State. According to Humboldt, «negative solicitude», i.e. giving citizens
liberty to act with a minimum of state interference, is more favourable for the development of
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the welfare of citizens for it encourages citizens to show their personal qualities and abilities, as
well as strengthens their sense of responsibility for their deeds.

Nowadays, as modern Ukrainian society is reaping the benefits of the statens «positive
solicitudey, it is not hard to observe certain historical analogy with the experience of Germany
in the XIX century. Every citizen feels it incumbent to act in compliance with the government
regulations rather than exercise freedom to act according to the formula — everything, which is
not forbidden, is allowed. That kind of «solicitude» manifests itself in an increase in citizens»
indifference to the problems of state administration, their inactivity in matters of defense of
democratic ideals and their fundamental rights.

Interestingly, today the country thanks to which the initially quite abstract concept
of proportionality was developed in judicial practice and works on constitutional and
administrative law, does not enshrine this principle at the constitutional level. However, since
the early days of the Federal Constitutional Court of Germany, proportionality plays a key
role as an important unwritten constitutional principle that emerges from the doctrine of the
rule of law and is formalized through the court practice [14, p. 45]. Taking into account the
domestic lawyers» propensity to treat anything that is not formalized with suspicion, it is worth
to consider German experience of legal practice, which is not limited to only positive law, but
also draws attention to the interests of civil society and therefore can influence the existing
legal order. It is judicial practice of the Federal Constitutional Court of Germany that the three
traditional elements of proportionality, or according to the term used in professional literature
— «proportionality test», originate from: suitability, necessity and proportionality stricto sensu
(in the strict sense) [15, p. 3]. According to these requirements, the measure used by the state
authorities has to be adequate to the set objective; it also has to be really necessary, i.e. there
has to be no less restrictive alternative for the selected measure to be applied by the authorities;
it has to be proportionate to its negative effects, i.e. most acceptable to all parties [14, p. 44-
45]. According to the Federal Constitutional Court of Germany, interference must be necessary
and adequate to the pursued objective. It must not impose an excessive burden to the affected
individual, and therefore must be used as a necessary instrument of pressure [14, p. 45].

Thus, the German constitutional jurisprudence turned the concept of proportionality formed
many centuries ago into the universally obligatory rule (principle) applied while regulating the
decisions of almost all branches of state authorities.

Over the last twenty years not only Germany, but also constitutional courts of many other
countries around the world apply the principle of proportionality for the purpose of providing by
the State absolute guarantee of respect for fundamental (basic) human rights. This principle is
applied in countries, such as Germany, France, United Kingdom, Spain, Belgium, Luxembourg,
Denmark, Ireland, Greece, Portugal, Italy, Netherlands, Switzerland, USA, Argentina, and this
list is not exhaustive [15, p. 1]. Besides, the concept of proportionality is used by international
courts, including the European Court of Human Rights and the European Court of Justice. The
observance of the principle of proportionality plays an important role when it comes to the
deciding on violations of human rights and freedoms fixed in the Convention for the Protection
of Human Rights and Fundamental Freedoms.

Thus, after researching the main approaches to the history of the proportionality we can
conclude that there are two basic approaches to determine the foundation of the principle as
a general principle of law. The first approach considers conception of the principle prior to
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emergance of the concept of law ideas itself. The second directs us to the modern concepts,
when the principle of proportionality was raised up to realities of modern times and gained
contemporary essence. Both approaches do not contradict each other, so they can be considered
as complementary. But it is essential to note that having the first approach allows to be seen
in the principle of proportionality somewhat more than a single principle of modern European
law. This is a general principle inherent the law per se at any stage of its development.
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VK 340.11

MICIE ITPE3YMIIIIA B MEXAHI3MI ITPABOBOI'O PET YJIIOBAHHSI

3enenko 1. I1.

Kipoeozpaocokuit incmumym 0eprcagHo2o ma MyHiyunaaIbHO20 YRPAGIIHHA
Knacuunozo npueamnozo ynieepcumemy
m. Kiposozpao, Ykpaina

VY cTaTTi pO3KpPHUBAETHCS Miclie MPE3YMIIIiH Yy MeXaHi3Mi IPaBOBOTO PEryiIiOBaHHs. AKIEHTYEThCS yBara
Ha METOJOJIOTIYHHX 3acaJaX PO3yMIHHS 1 TIIyMaueHHs MPE3yMIILil 3 BpaXyBaHHSAM iCTOPHYHOI TUHAMIKH 1X
po3BUTKY. Po3misiiaersest QyHKIIOHAIBHE IPU3HAYCHHS MIPE3yMIILiil B CydacHOMY npaBi YKpaiHH.

Knrouogi cnosa: npaBoBi Npe3yMIILii, FOPHINYHI aHAJIOTIi, (BIKIiT, METOM IIPAaBOBOTO PETYIIOBAHHSI.

Ilocmanoexa npodremu. Ipesymmii € crenudigHo0 MPaBoBOO (POPMOIO HE TITBKH
JUTsL 3aKOHOJIABCTBA YKpaiHu, aje il JJis iHIIMX MPABOBHUX CHCTEM cydacHocTi. [IpoTsrom
OCTaHHIX JECATUPIY IHTEpPEeC 3aKOHOMAABI J0 JaHOTO 3aKOHOAABYOTO 1IHCTPYMEHTY CTa-
OUIbHO 3pOCTaE.

[Ipe3ymriii MOKHA BCi gacTile 3yCTPIiTH B MIUBUTLHOMY, TIOTaTKOBOMY, aIMiHICTPaTHB-
HOMY, KPUMIHAIEHOMY, [IUBLILHO-ITPOIIECYATLHOMY MPaBi Ta IHIIUX Ialy3siX 3aKOHO/IABCTBA.

OnHak HassBHE HOPMaTHBHE 3a0€3MEUeHHS IPE3yMIILiN He MOKHA HA3BATH 33/I0BUIbHUM.
VY 3akOHOIABCTBI BiICYTHS YiTKa MO3MILS IIOAO POJIi M Miclsl MPAaBOBUX MPE3yMIIIiH y pe-
TYJIIOBaHHI CyCITUTFHUX BiMHOCHH. HalgacTirne eneMeHTH MTPaBOBUX TPE3YMITIIA BHpaKeHI
B TEKCTI HOPMATHBHUX MPABOBHUX aKTiB JJATCHTHO, 0 YCKIIAHIOE 3aCTOCYBAHHS TPE3YMITILIH
Ha TPaKTUIll. 3aKOHO/ABYE PETYIIOBAHHS XapaKTEPU3YEThCS MOPYLICHHSM JIHIBICTHYHUX
BUMOT JI0 (OpMH BHPa)XEHHsI TIPABOBHUX MPE3YMIILIH, 3MIlIlyBaHHSIM Pi3HOMOPSIKOBUX I10-
HATH 1 TEPMiHIB, 3aCTOCYBAaHHIM TE€PMiHA «ITPE3YMIIITiSH JO SBUIII, IO TAKUMH He € [1, ¢. 6].
Hes3po3yMinum 3aIuiaeThesi MUTAHHS PO HOPMATUBHICTH PABOBHX MTPE3yMIIIIIH.

Ceplio3Hi HEIOMIKY BIACTHBI i HAYKOBUM JOCIIIKEHHSM B 1aHiil cepi. Y 3araypHii Te-
opii npaBa J0TeIep HeMae MePEKOHIMBOT KOHIICTIIIT TPaBOBUX npe3yMiiiiil. Hemae i eHocTi
TTOTJISAIB 3 IPUBOAY IOPUIUIHOI TPHPOIH, KiIacupikarii, poiti i MiCITI IIOTO eIeMEeHTa TIpa-
BOBOT CHCTEMH B TEOPIi ITpaBa — NPe3yMITLiT O3S IAI0THCS B PO3/IiiaX, MPUCBIUCHUX BHIAM
[IPAaBOBUX HOPM, TI[yMau€HHIO paBa, IOpUANYHIHN TexHill. [IpakTHUHO He MpUALIsIIoCs yBa-
I'M JIOCJI/DKEHHIO JIOTTYHOI CTPYKTYPH MPAaBOBHUX TPE3YMIIIIH 1 MexaHi3My ix aii. BiacyTai
TEOPETHYHI JOCTIHKEHHSI, IPUCBSIUCHI TUTAaHHSIM €(EKTHBHOCTI i onTuMabHOCTI. OKpeMi
(haxiBIli POTIOHYFOTH B3arai BIIMOBUTHUCS BiJl TEPMIHY «IIpe3yMIIis» [2, ¢. 135]

[Ipote kareropist pe3yMILii Mae caMOCTiliHE HAyKOBE i MPAaKTUYHE 3HAYCHHSI, BijoMa
Pi3HIM IIPAaBOBIM cUCTEMaM, i, IK 00’ €KTUBHO iCHYIOUHM IPaBOBHI ()eHOMEH, BUMArae Jio-
CITIJDKEHHS.
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Micye npe3ymnyiil 6 MmexaHizmi npago8oco pe2ynio8aHHs. .

Ananiz ocmanuix docniodicens i nyonikayit. Pociicbki BueHi-paBo3HABII Ha MpooIe-
My Mpe3yMIIIii y npasi 3BepHyNIH yBary B repimriit nonouni XIX B. CBoi MoHOTrpadivHi
nmociimpkeHHs oMy (enomeny npuceatwin [1.1. Metiep, I.®. Hopmigontos, [.C. MeH,
K. bronos Ta iH.

VY pansgHCHKHN Tepiof MpaBoBi MPE3yMIIil B iCTOPUYHO-TIPABOBOMY KOHTEKCTi JO-
ciaimkyBanucs B poborax C.C. Anekceea, B.K. babaesa, B.M. bapanoga, JI.JI.BoeBomi-
Ha, B.M. TopmennoBa, .M. 3aiineBa, B.b. IcakoBa, H.H.Tapycinoi, A.®. Yepnanmena,
3.M. UepHiIOBCHKOTO Ta iH.

VY nocTpaAsiHCBbKUE Yac JOCUTH IETalbHO NPOOIeMH IOPUIMYHIX MPE3yMIIIiN O CTi/-
xkyBana H.C. Kapanina, y aucepraniiHoMy AOCTIKEHH] SIKOi PO3TIISIAINCS 3aralbHOTE-
opeTnuHi acriekTy npesymmiii, i FO.A. CepikoB, AKuif pO3KPHUB 0COOTMBOCTI TIPOIIECyalTb-
HOT'O 3aCTOCYBaHHS IMBLTICTUYHUX TPE3YMITLIH.

VY BITYM3HSHINA FOpUCTIPYJCHLIT CIpOOM HalaTh MOHSATTS Mpe3yMmIlii Oymu 3poOieHi
O.M. T'aprar-VYxpainuyk, A.M. Isancexum, B.IT. ®ennny. 3okpema, O.M. Taprar-VYipain-
YyK JOCHI/DKYBaB IMUTAHHS TIOHSATTS TPE3yMITHIH y KPUMiHAJIHHOMY Ipolleci YKpaiHH.
[psiMi Ta HenpsMi 10Ka30Bi Mpe3yMIii Cy1oBoro cyaounHcTBa anamizye B.I1. dennny.
HaykoBi po3po6ku A.J. IBaHCHKOrO IpHCBAYEHi PO3MIALY TIPE3yMIIiil y (hiHAHCOBOMY
mpaBi.

Taxum 9rHOM, TTpoOIIeMa IiITBOBOTO MPU3HAYEHHS Ta POITi PE3YMITIIN Y MTPpaBi JoTerep
3aJUILIAETHCS MAJIOJOCIIKEHOI0, TUM OiJTbIIIe, 110 MOBa /1€ PO AOCUTH MOLINPEHE y BiT-
YM3HSIHOMY 3aKOHOIABCTBI SIBHIIIE.

Ilocmanoeka 3a60anns. MeTa cTaTTi: MOKa3aTH MICIE MPE3YMITIIH Yy MeXaHi3M1 IpaBo-
BOTO PETYJIIOBAaHHS, aKLEHTYBABIIM yBary Ha METOMOJIOTIYHHX 3acafax pO3yMiHHA ii TIy-
Ma4eHHS 3 BpaXyBaHHSIM ICTOPUYHOI JUHAMIKH 1X PO3BHUTKY.

Buxnao ocnosnozo mamepiany docnioxcenns. [lpe3yMIii SBISOTH COOOK BCTaHOBJICHI
3aKOHOJJABCTBOM TPHUITYIIEHHS, 3T1THO SIKUX MEBHI (p)aKTH BBAKAIOTHCS BCTAHOBICHUMHU (He-
BCTAHOBIJICHUMH ) 1 T [UTATAIOTh TOKa30BOMY CIIPOCTYBaHHIO, 200 € HECIIPOCTOBHUMH. AHAI3
ICTOPHKO-TIPaBOBOT I€HE3H 1 IOPUANYHOI IPUPOIH NPE3YMITLIH NOTpedye MONepeAHBOro 3’ s1-
CYBaHHS 00CsTY pO3IJIsyBaHOl MpaBoBoi Kareropii. JificHO, SIKIIo mpe3yMIiii po3nisaaTu
Y MaKCHMaJbHO HIMPOKOMY PO3YMiHHI, OTOTOXKHIOIOYH iX 3 PO3TOALIOM TATaps JOBEICHHS Y
Oyb-sIKill BperyapboBaHill poriecyaIbHIMI HopMaMu cdepi AISTTBHOCTI 3 pealrizaliii mpasa,
TO JOBEAEThCS AIWTH BUCHOBKY PO T€, IO MPAKTUYHO BCi HOPMH NpaBa, KpiM coewiati-
30BaHMX HOPM-TIPHHIMITIB, HOPM-JEKJIApaliid, KOJMi31HHIUX HOPM Ta iH., €, JIESIKOI0 MipoIo,
npe3ymmiismu. Lle 00yMoBIIeHO THM, 110 Oy/Ib-SIKE TIPABUJIO TIOBEIIHKH, SIKE 3a0€31eUy€E€ThCS
3ax0/laMH COIIaJIbHOTO BIUIHBY, 3aCHOBAaHE HA TIEBHUX IMOCTYJIATaX COIIaIbHOI KOPHCHOCTI
a00 MIKIUTMBOCTI TUX YU IHIIUX BifHOCHH. [I0MiOHI MOCTynaTH He MOXKYTh OyTH TTOBHICTIO
palioHasi30BaHi, OCKIJIbKM IPYHTYIOTBCS HAa MEXaHi3MaX COLIaJIbHO-TICUXOJIOTTYHOTO BILIHU-
BY Ha [TOBEIHKY JIIO/IEH, a HE Ha MaTepiajbHUX 00 €KTax abo CyTO iHTEIEeKTyaIbHUX TO0Y/I0-
Bax. CaMOO4YEBH/IHA 3aIT0BI/Ib «HE BOHID, MaOyTh, TOMY 1 € TAKOI OUYEBUIHOIO, 1110 IIHHICTh
JIFOAICBKOTO KHUTTA HE MO)Ke OyTH JIOTTYHO OOIPYHTOBaHA 1 MPE3IOMY€EThCS Y BCIX ICHYIOUNX
CUCTEMaXx COIIaJIbHOTO PEry/IFOBaHHS 0e3 Oyb-sIKMX JIOKa3iB.

Bperuri-penrt, Oyab-siKi MpaBOBiAHOCUHHM Tiepe0adaroTh 800 HEOOXITHICTh JOBEACHHS,
10 HAaJa€ MiCTaBU CTBEPKYBATH PO HASBHICTH MPE3yMIIIil HEBCTAHOBICHOCTI (haKTiB,
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a00 BIJICYTHICTh TaKOi HEOOXIHOCTI, IO JIO3BOJISIE KOHCTATYBaTH MPE3YMIIIIF0 BCTAHOB-
JIEHOCTI IeBHUX 00cTaBuH. CaMe TOMY BiIOMHIA TOPEBONIOMINHNN POCIHCHKHIA TEOPETHK
mpasa I.I. OpmaHchKkuil cTBEpKYBaB, M0 «IIPaBO HE MOXKEe 00iiTHCS 0e3 3acTOCyBaHHS
MIPE3YMIITUBHOTO €IEMEHTY B Pi3HMX Horo Bupax» [3, c. 71].

Ane miaxij A0 Mpe3yMIIid SK 70 BJIACTHBOCTI 3arajbHONIOACHKOI 1, 30KpeMa, HopH-
JMYHOT TICUXOJIOTIi OylyBaTH BUCHOBKM Ha IMEBHUX HECIPOCTOBHHX JIOrMarax, akciomax,
mocTynarax i (hOpMyIIOBaTH TilTOTE3W, IIO IMiUIATAIOTh Y MONAIBIIOMY CIIPOCTYBAHHIO,
CTBOPIOE HU3KY METOAOJIOTIYHUX MTPOOIEM, JOCUTD JIETabHO OXapaKTEpPU30BaHUX Y JHC-
eprarii [4, ¢. 7] Ta cnerianbHii MoHOTrpadi [5, c. 9 — 16] cyyacHOro pociiicbKOro IHBLIiCcTa
I0.A. CepikoBa, MPUCBSIUYCHUX T'aJly3¢BUM OCOOJMBOCTSIM JIOCIII/DKYBaHOI IIPABOBOI Ka-
teropii. Pazom 3 TuM, momonaHHS HEMOJIKIB IHOTO MIAXOMY J03BOIISIE C(HOPMYITIOBATH
JOCTaTHBO BaXKJIMBHM, SIK 3 TEOPETUYHOI, TaK 13 MPAKTUYHOT TOUYKU 30pY BHCHOBOK IPO
ICHYBaHHSI Tally3eBUX 1 MDKTally3eBHX «IPE3yMIITHBHHAX CTaHIAPTIiB», IO BCTAHOBIIO-
I0Th TUTIOBHH JUIA TUX YH 1HIIWX TPYI MPaBOBIAHOCHH PO3IOILT 000B’I3KIB 3 JOBEJCHHS.
J1st KpUMiHAJIBHOTO TIPOLIECY HTUMEThCS PO MPE3yMIILII0 HEBUHYBATOCTI, AJIsl [I030BHO-
r0 MPOBA/KCHHS B LUBUIBHOMY Ta aJMIiHICTPAaTHBHOMY CYIOUYHMHCTBI — PO MPE3YMIILIIO
HEIOBEJCHOCTI TIO30BHUX BUMOI, Ul HAKa3HOTO i OKPEMOTO MPOBAKEHHS — HABIAKH,
PO TIPE3YyMIIIiI0 OOTPYHTOBAHOCTI 1 6€3CIipHOCTI BUMOT. B iHIMX BHITamKax HAsBHICTH
IIpe3yMIILiT MOXKe OyTH KOHCTaTOBAHO JIMIIE Y TOMY BHUIAJKY, SIKILO 3aKOHOAABELb BCTa-
HOBIIIOE THIIWH, TaKHH, IO BiAPI3HAETHCS BiJ TUIIOBOTO JUIS MEBHOI MPOIEeCyaabHOi a0
nporeaypHoi Gpopmu, pexkumM J0Ka3iB abo 3aco0iB J0Ka3yBaHHs. Tak, HAIIPUKIIAJ, 3aKpi-
mwiera y 1. 113 Craryty 3anizaune Ykpainu [6] npe3ymiis BUHU NepeBi3HUKA y BTpari,
HecTadl, IICyBaHHi, OIIKO/PKEHHI BaHTa)Ky BCTAHOBIIIOE MUTBIOBHN /IS BiJIBAHTaXKyBada
PEKUM JI0Ka3yBaHHsI, 3BUIBHSIOUN HOTO Bij TOBEJCHHS BUHM KOHTPAreHTa y CHOPax Mpo
BIJIIIIKOTyBAHHSI IIIKOJIH, 200 MOPYIIIEHHSI YMOB JIOTOBOPY IEPEBE3CHHSI.

VABISETHCS HEMOXKIIMBIM BCTAHOBUTH MOMEHT BUHUKHEHHSI TIPE3YMIIIIIT SIK IPABOBOTO
SIBUINA, OCKIJIBKM CTUXIHE 3aCTOCYBaHHS MPE3yMIIIiH € XapaKTepHUM HaBiTh NS 3BH-
4aeBOTO MpaBa Ha IEPBICHOMY eTari Horo po3BUTKY [7, ¢. 98]. ILlo x cTocyeThCst MOMEHTY
YCBIJIOMJICHHSI iCHYBaHHSI PE3YMIILIHN 1 Iepexo/ly /10 iX CB1IOMOTO BUKOPUCTAHHS Y SIKOCTI
IHCTpyMEHTa 3aKOHO/IaBYO01 JiSUIBHOCTI, TO HOr0 MO)KHA BiTHECTH JI0 €MIOXH PAHHBOT PUM-
cpKkoi pecrryOumiku. Tak, mocTarHRO MMPOKOi BioMOCTi Halyria Tak 3BaHA «IIPE3yMIIIIis
Myuis», praesumptia Muciana, 3 IpuBOAY IOPUAWYHOTO 3HAYCHHS K01 (haxiBLi MPOTOB-
XKyBaJIU CliepevaTrcs HaBiTh Ha movaTky XX cT. [8, c¢. 119].

HeoOxigHO BiA3HAYUTH BIJHOCHO CHPUATIMBY ICTOPUYHY JOJIO MPABOBUX IPE3yMII-
il y TOPIBHAHHI 3 IHITMMH ITYYHAMHU 3aKOHOJIABYNMHU KOHCTPYKITISAMHU. SIK IOpUCTH, TaK
1 TpoMajJicCbKa CBIIOMICTb MPOTSTOM BCi€i icTOpii po3BUTKY Npe3yMILii 3alimaliu, mepe-
Ba)KHO, 3BaYKCHY TO3UIIII0, O BifoOpakaja pO3yMiHHS BCTAHOBJICHUX 3aKOHOJIABCTBOM
MIPUITYIIEHb SK 3pyYHOTO TEXHIYHOTO IHCTPYMEHTY, a TIepeBary i BTPaTH BiJ HOTO BUKO-
pHUCTaHHs PO3MISAAINCS, IEPII 32 BCE, B KOHTEKCTI 3arajbHOI CIPSIMOBAHOCTI IPaBOBOI
MIOJIITUKY JiepxkaBu. FOpuandHuM (iKIlisM 1 aHAJIOTisSIM B I[bOMY BiJTHOIIICHHI TOIIACTUIIO
3HAYHO MeHIIe. MOKIIMBO, CIpaBa TYT BUKIIOYHO B TEPMIiHOJIOTI], y HETaTHBHUX BiATiH-
Kax 3HAYCHHSI, 1110 BUKJINKAIOTHCS aCOLIAIISIMH 3 «(DIKTUBHUMHU IIPABOUYUHAMUY, «XUOHUMH
aHAJIOTiAMIU» TOIIO. BapTo Oysio pIMCBHKMM IOPUCTaM Ha3BaTH IOPUAWYHI (iKIlii, HapH-
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KJiaJl, IPaBOBHMH KOHCTaHTaMH, a aHAJIOTii — MPaBOBUMHU CyOCHIIISIMH 1, MOXKITBO, CTaB-
JICHHS JI0 X (peHOMEHIB Oyno O 30BCiM iHIIUM. | HaBMaKy, sSIKOW MPE3yMITLii OTpUMAITH
Ha3BY «IPUILYIIECHHs 0€3 JOCTaTHIX MiACTaB», ySABISETHCS, 110 AOJIS LIbOTO 3aKOHOAABUIOTO
npuiiomy ckianacsi 0 Habararo gpaMarnysinie. OJHaK B JaHOMY BUIIaJKy Ha3Ba HIKOTO HE
JipaTyBaja, 1 Kk cami Ipe3yMIILlii, TaK i KOHIICMIIisS X 3aCTOCYBaHHS OTPUMAJIA PO3BUTOK.
MoxnMBO, Take MOSICHEHHS € 3aHa/ATO Cy0’ eKTHMBHMM, ajie 1HII Bepcii moa0 MPUYrH TIH-
Ookoi neranizamii MPaBOBUX YSBIEHB MPO MPE3YMIIIil, 30KpeMa, IPUITYIIEHHS PO iCHY-
BaHHS PO3BHHYTOI Teopil I0puaMYHUX (aKTiB 1 Teopii JOKA30BOI AISUTBHOCTI BXKE 32 4aciB
pumchkoro mpasa [10, c. 161] Takoxk He 31aH0ThCs JOCTATHHO OOTPYHTOBAHUMU.

YV CepenHpoBivYst OCHOBHUH aKIIEHT Y MPAKTHIIl TAyMadeHHs 1 3aCTOCYBaHHS MPE3yMII-
1i#l pOOHMBCS Ha pO3MEKYBaHHI (PaKTHYHUX 1 PABOBHX MPe3yMIIIiii. JJOKTprHa KaHOHIYHO-
ro npasa OyznyBajiacs Ha IPAarHEHHI IPUBECTH B CUCTEMY BC1 BUM MOXKIIUBHX MPHITYILICHb
1 OLIIHUTH JIOKA30BY CHIIy KOXKHOTO 3 HUX. [Ipe3ymmiiii moauisuiMes Ha IJIKOM JIOKa30Bi,
HaIOJIOBUHY JTI0KA30Bi, YJaCTKOBO JOKA30Bi; IPOCTI 1 HEOOX1AHI MPUITYIICHHS (pracsumptia
temerariae, probabiles, violentiae, necessariae) Ta iH. CepeTHbOBIUYHI KOMEHTATOPH TAKOXK
BBA)KaJIM, 110 PO3MOALT TSArapsi NPEACTABICHHS J10Ka31B IPYHTYETbCS Ha TPE3yMILii Oi1b-
1101 YM MEHIIIOT BUHHOCTI cTOpiH [11].

Ha nouarky HoBoro uacy, B enoxy Bigpomkenns, Pegopmarii i [TpocsiTu, npezymmiiii
CTaJIu PO3TISAIATHCS, TIEPIT 32 BCe, SIK 3aci0 MOTHBAIIi 10 aKTUBHOT JOKA30BO1 MisITEHOCTI
CTOPOHH, IHTEpEecaM KO CylepednTh Ta YM iHIIa npe3yMiuis. Tak, oquH 3 opraHizaropis
peBomoniiiHoro tepopy y ®panuii, XK.-I1. Mapar, y cBoili pobori «Ilnan xpumiHaiIbHO-
ro 3aKoHOAABCTBa» [8, c¢. 117] Big3HAauaB, 10 MPE3yMIIIIii HE € TOKa3aMH, aje caMe BOHH
ICTOTHO 30UTBITYIOTH CHITY JTOKa3iB 1 3MyIITYyIOTh OOBHHYBAY€HOTO 3i13HATHCE.

[ounnatoun 3 cepenuan XIX cT., GopMyeThCsl cyyacHE PO3YMIHHS HPE3yMIILiH SK
MiZICTaB 3BUJIBHCHHS BiJl JOKa3yBaHHsI, X0ua TOYKA 30pYy HAa HUX, SIK KPUTEPIW i mepe-
po3moiny 000B’SI3KiB 3 JIOBENICHHS, 30epirae CBOiX MPUXUILHUKIB, 0COOINBO cepe/l haxiB-
IiB 3 KpUMiHAJIBHOTO Tiporiecy [12, ¢. 72], mo, sK yABISIE€THCS, CBITYUTH TIPO OTOTOKHEHHS
CIIy>KOOBHX 1 IpoLeCyaIbHUX 000B’A3KIB Jep>KaBHOrO 0OBHHYBauyBaya i PO CIIPUNAHST-
TS HOPMH TIPO MOXKITUBICTh MPOKYpOpPa BIAMOBHUTHUCS Bij MIATPUMKH OOBHHYBAYCHHS SIK
cyTo aexiapatuBHOI. [lomiOHa TO3UINIS, HA HAII OIS, € BPA3JIMBOIO SK IS JIOTIYHHUX
apryMeHTiB, MoOyIoBaHUX Ha (POpPMaIHHO-TOTMATHYHOMY TIyMadeHHI HOPM, IO MiCTSATh
NPEe3yMIILil, TaK i A1 eMIIPUYHOTO aHAIIi3y IOPUAMYHOI IPAKTUKU OPraHiB CJiACTBa, IPo-
KypaTypH 1 Cydy, sIKi HEpIJIKO HaJIal0Th MPABOBY OIIIHKY BiJIMOBI YYaCHHUKIB MPOIECY BiJ
CIIPOCTYBaHHS MTPE3IOMOBAHNX 3aKOHOJABIIEM (DaKTiB.

B cyugacHoMy eBporeiickkoMy TpaBi mpe3yMinniii HaOyBatoTh jJefaiti OiIbIIOro IMOMIH-
penns. 3a ciaoBamu (paHLy3bkoro Teopetrka npasa [1. CangeByapa, cyaas mae npaBo ca-
MOCTIMHO 3pOOUTH JIOTIYHUN BHCHOBOK, II0 YTBOPIOE MPE3YMIIIiF0. 3aKOH BKa3ye JIMIIIES
Ha Te, IO TaKi NMpe3yMMIii TOBUHHI OyTH Ba)KIMBHMH, TOYHUMHU W MOTOKeHUMH. [Ipn
BCIX CKIIQIHOCTSIX CY4aCHOTO KHUTTS I1€ OOMEKEHHS cTa€ yce Oinble i OibIie MpakTHIHO
HOPOXKHIM (hopMynmoBaHHAM. 3apa3 GpakTU4HI Npe3yMILii HACTUIBKY 5K YUCIICHHI B MPH-
BaTHOMY IIpaBi, SIK 1 B MyONiYHOMY, X04a B MyOJNIYHUX MPaBOBiAHOCHHAX (HOPMYIIOBaH-
HSl, [0 BUKOPUCTOBYIOTHCS CYUISIMH, MAlOTh TEHJICHIIIO IO MIPUXOBAHOTO 3aCTOCYBaHHS
npe3ymmiiii [13, c. 309].
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HeoOxinHO TakoX BiJ3HAYMTH, IO MOMISL HA MPE3yMINil y Cy4acHOMY MyOJaidHOMY
MpaBi SIK HA IHCTPYMEHT, SIKHH BHKOPUCTOBYETHCSI BUKIIIOUHO JJISi BCTAHOBJICHHS MPOIIe-
CyaJbHHX TIepeBar TPOMaJISH 1 IOPHIUYHUX 0Ci0 y cropax 3 cy0’€KTaMH BIIaJHUX ITOBHO-
Ba)KEHb, € CIIPOLICHUM 1 HE OTPUMYE MiATBEPDKEHHS y mpaktuli €Bpomneiicskoro Cymy.
Tak, y cnpasi ®am Xoanr (Pham Hoang) nporu ®panuii nino3proBanuii OyB 3aTpuMaHuii
Ha KOpJOHI Ipu BBe3eHHI y PpaHiito repoiny. @paHiry3pke 3aKOHOJAABCTBO Iependayae,
0 BBi3 3200pOHEHHX TOBAPiB, MPEIIOMYETHCS HE3aKOHHUM, SKIIO 0co0a, 10 BBO3UTH
Leil ToBap, HE J0BeJE 3BOPOTHOTO: HAPHUKIA[, NPEA IBUBIIN TOCTAaTHI BUIPABILyBaJIbHI
JIOKYMEHTH a00 JOBIBIIH, IO Jis BigOyBajacs B CUTyallii KpaiHbOT HEOOXiHOCTI abo €
PE3YJIbTaTOM MMOMMUJIKH, YHUKHYTH SIKOT OyJI0 HEMOXJIMBO. Y PO3DISIHYTIH cripaBi cTOpO-
HOIO 3aXHCTy He Oyia MmpeacTaBlieHa JKOJHOTO 3 MOAIOHMX M0Ka3iB, a OOBHHYBadyyBaHUN
BiIMOBHUBCSI JaBaTH OyIb-sKi HOSICHEHHs. €BPONECHCHKUN Cyl, PO3NISIHYBIIHM CHPAaBy PO
CKap3i 3asBHUKA, BU3HAB, 10 HEMAE HIYOT0 HEMPHUITYCTUMOTO B MPE3yMIILi, 10 0c00a, fKa
Ma€ y BOJIOAIHHI MIEBHY Pid, BOJOIITH KOO B 3arajJbHOMY BUIAAKY 3a00POHEHO, TOBHHHA
3aJI0OBLTBHUM 00pa3oM MOSICHUTH TieH (DaKT, y MPOTHIICKHOMY BUTIAIKY BOHA Oy/le BU3HAHO
BUHHOIO [12, c. 70].

VY HanioHaNbHOMY MPaBi MPE3yMIIil BUKOHYIOTh BayK/IKBI (DYHKIIIT B MEXaHi3Mi ITpaBo-
BOTrO peryiroBaHHs. [lepin 3a Bce, Mpe3yMIIiii BAKOPUCTOBYIOTBCS ISl 3aKPIIUICHHS TIEB-
HUX 0a30BHX MMOCTYIATIB, IO YTBOPIOIOTH OCHOBY 3arajbHOIMPABOBUX 1 TaTy3eBHX METOIIB
mpaBoBoro perymtoBanss [14, c. 8]. Takumu €, 30kpemMa, Ipe3yMIList JOOPOCOBICHOCTI
Iiil y QUBUTBHOMY MpaBi, IPE3yMILisi JOOPOCOBICHOCTI IJIaTHUKA B TIOAATKOBOMY IPaBi,
MIPE3yMIIIisl HEBUHYBATOCTI B KPUMiHAJIBHOMY TPaBi.

[lo-gpyre, mpe3ymnIlii BUKOPHCTOBYIOTHCSI 3 METOIO TIPOIIECyabHOI eKOHOMIi. SIK ysB-
JISIETBHCS, TIPO MPOLIECYaTIbHY €KOHOMIIO: CIPOLIECHHS, MOJICTIICHHS, CKOPOUCHHS JOBEACHHS
HEOOXiZTHO CTBEP/KYBaTH HE CTOCOBHO JOBEICHHS CaMOro MPe3lOMOBAaHOTO (akTy, a CTo-
COBHO TIPOIICCY JAOBEACHHS B IiioMy. CITiJl 3BEepHYTH yBary Ha Ty OOCTaBHHY, III0 3aKOHO/A-
BeIlb BBOJIUTH MPE3YMITIIil CTOCOBHO THX (DaKTiB, JJOKa3yBaHHS SIKMX € YCKIIATHEHNM, a 1HOI
IPOCTO HEMOXKJIMBUM. [IpH moKa3yBaHHI (aKTiB-11iACTaB NPE3yMIILIH, HABIAKN, HE BUHUKAE
npoOnieM 3 HaJlaHHAM JoKasiB. [IpaBoBa mpe3yMIiis, 3BIIBHSIIOYM CTOPOHY Bifl JOBEACHHS
MPE3IOMOBAHOTO (DaKTy, BUKJIFOYAE HOTO 3 MPEAMETY JI0OKa3yBaHHS. B 3B’3Ky 3 UM CKIIaJ
(baxTiB, 110 BXOISATH B IPEAMET JOKa3yBaHH:, 00 €KTUBHO 3MEHIIY€ETHCS, CKOPOIYEThCH.

[To-Tpete, mpe3yMIILii BUCTYalOTh 32CO00M MiJICHIICHHS TPABOBOT'0 3aXUCTY HAHO1IbII
LIHHMX, 3 TOUYKU 30pY 3aKOHOJABIISL, Cy0 €KTiB 1 00’€kTiB. Taka BIacTUBICTb 3aKOHOAABUNX
MIPUITYIIEHb MiAKpecToBaigacs nocaigaukamu me y XIX cr., IHKoIHM 3a TOTOMOTOI0 J10-
CUTh KypHO3HUX MpHUKIAAiB. Tak, y eHIUKIONeINIHOMY CIIOBHUKY bpoxraysa i Edpona
3a3HaYaNOCs: «CePEAHbOBIUHA IPE3YMIILIis IPO T, 1110 AyXOBHA 0c00a, sika 001iiMae KiHKY,
pOOHTS 1€ 3apaan OIarocIOBEHHS, 1 CydacHa Mpe3yMIILisl po Te, 0 HAPOKEHA Y HITI001
JTUTHUHA BBAYKAETHCS 3a9aTOIO BiJ] HOJIOBIKA — CTUIBKH K MTOJIOKCHHS UMOBIPHOCTI, CKIJTBKH
1 mpaBmWiia, CTBOPEHI B iHTEpecax IMATPUMKH TOBard 0 JYXOBHOTO 3BaHHS M CBSTOCTI
uutoOy» [11]. HaBeneni ennukiionequctaMu npukiiaan (0€3yMOBHO Ti 3 HUX, IO CTOCY-
FOThCSl CIMEMHOT0, & HE KAHOHIYHOTO PaBa) 30€periii CBOK aKTyallbHICTh JIOTEIEp.

Hapemti, mpe3ymmiiii MaioTh iCTOTHE 3HAYEHHS [UISI CTUMYIIOBAHHS MPOIECYyalIbHOT
AKTUBHOCTI y OTpUMaHHI Joka3iB. Tak, MUBITEHO-TIPaBOBA MPE3YMITIisS JOOPOCOBICHOCTI
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Iii, Oe3nepeyHo, CTUMYIIOE JOKa30By AISUTBHICTB MO3MBada. barato B 4omMy came Bij ak-
TUBHOCTI IMO3UBaYa 3aJICXKHUTH (OPMYBaHHS JOKa30BOi 0a3u moiaHoro mo3osy. Lle ocobnu-
BO aKTyaJlbHO B YMOBaXx [Iii 3MarajibHOCTI CTOPIH, KOJIU MPOIeCyaibHa MaCUBHICTh MOXKE
MIPHU3BECTH J0 BiIIMOBH B 1m030Bi. KpimM Toro, ciix BiA3HAYWTH, IO MPE3yMIIIis JT00pO-
COBICHOCTI JIifi BUCTYIIAE€ OJTHUM 3 BOXKJIMBIIIUX YMOB JJIsl CIIPABEJIMBOTO Ta 00’ EKTUBHOTO
pO3IIIALy CIIPABH 1 3I1MICHEHHS IPABOCY/S B IILJIOMY.

BucnoBok. Takum 9nHOM, y HAIliOHAJHHOMY IpaBi MPE3yMIIIlii BUKOHYIOTh HACTYITHI
¢$yHKLIT y MeXxaHi3Mi IPaBOBOTO PETYIIOBAHHS:

MO-TIepIlie, BUKOPUCTOBYIOTHCS IS 3aKPIIUICHHS] IEBHUX 0a30BUX MOCTYNATIB, 10 YT-
BOPIOIOTH OCHOBY 3arajJibHONPAaBOBUX 1 raJIy3eBHX METO/IIB MIPABOBOTO PETYIIIOBAHHS.

[To-npyre, mpe3ymiiii € 3aco00M IpoliecyaabHOi eKOHOMI1, 3BUTBHSAIOYH CTOPOHY Bif J0-
BE/ICHHSI [TPE3IOMOBAHOTO (aKTy, 10 BUKJIIOYA€E HOTO 3 IPEAMETY J0Ka3yBaHH.

[o-Tpete, mpe3yMIIIil BUCTYIIAIOThH 3aCO00M ITiICUIICHHS [TPABOBOTO 3aXUCTY HAWOIBIIT
[IHHKX, 3 TOUKH 30pY 3aKOHOMABI, CYO €KTIB 1 00’ €KTIB.

ITo-ueTBepTe, npe3yMIuii MaroTh ICTOTHE 3HAYEHHS JUIsI CTUMYIIIOBAHHS IIPOLECyallb-
HOi aKTMBHOCTI y OTPHMaHHI JJOKa3iB.
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3exaenxo U. I1. MecTo npe3ymnuuii B Mexann3me npasoBoro peryauposanusi / U. I1. 3enaenko // Yue-
Hble 3anucku TaBpuuecKkoro HaMoHalIbHOIrO yHUBepcutTera umenu B. U. Bepnanckoro. Cepust «tOpuauue-
ckue Haykm» — 2013. — Tom 26 (65). Ne 2-1. - Y. 1. - C. 17-24.

B crarbe packpbIBaeTCsi MECTO MPE3YMITIUI B MEXaHU3ME IPABOBOTO PEryIMPOBAHUS. AKIIEHTHUPYETCS
BHUMAaHHUE Ha METOIOJIOTMYCCKHUX IPUHIINTIAX TOHUMAaHSI i TOJIKOBAHUS MIPE3yMIIIHHN C YYETOM HCTOPUIECKON
JUHAMHUKH UX pa3BuThs. PaccMarpuBaeTcs GyHKIMOHAIBHOE MPEIHA3HAYCHHE MPE3YMIIIUI B COBPEMEHHOM
npaBe YKpauHbI.

Knroueeswvie cnosa: npaBoBbie MPE3yMITLUH, FOPUIAICCKUEC aHATIOTHU, (DUKIHH, METOJBI IIPABOBOTO PEry-
JIUPOBAHMUSL.

PLACE PRESUMPTIONS IN THE MECHANISM OF REGULATION
Zelenko I. P.

Kirovograd Institute of State and Municipal Management of Classic Private University
Kirovograd, Ukraine

The article deals with presumptions in place the mechanism of legal regulation. During the last decades the interest
of the legislator to this legislative instrument is steadily increasing, due to the fact that the presumption of a specific
legal form to the legislation of Ukraine. But in law there is no clear position on the role and place of legal presumptions
in the regulation of social relations. In addition, the general theory of law is still no convincing concept of legal
presumptions. Analysis of historical and legal genesis and nature of the legal presumptions requires prior consultation
of the considered legal category. Indeed, if we consider the presumption in the widest possible sense, identifying them
with the distribution of the burden of proof in any field regulated by procedural rules for the implementation of the
law, you have come to the conclusion that almost all of the law, in addition to special rules, principles, guidelines,
declarations of conflict of laws, etc., is, to some extent , the presumption. The moment awareness of presumptions and
the transition to their conscious use as an instrument of legislative activity can be attributed to the era of the early Roman
Republic. In the Middle Ages the main emphasis in the practice of interpretation and application of presumptions
placed on distinguishing between factual and legal presumptions. In early modern times, the Renaissance, Reformation
and Enlightenment presumptions were regarded primarily as a means of motivation to actively evidence of a party
whose interests conflict or that presumption. Since the mid- nineteenth century. shaped the modern understanding of
presumptions as an excuse for its proof, but view them as a criterion for the redistribution of responsibilities proof
retains its supporters, especially among specialists in criminal proceedings. It should also be noted that in view of the
presumption of modern public law as a tool used exclusively for establishing procedural advantages for citizens and
businesses in disputes with public authorities is simplistic and does not receive confirmation of the practice of the
European Sudu.U national law presumption perform important functions in the mechanism of regulation. First of all,
the presumption is used to secure certain basic tenets that form the basis of common methods and industry regulations.
Second, the presumption is used for procedural economy. Third, the presumption is a means of strengthening the legal
protection of the most valuable in terms of the legislator, the subjects and objects. Finally, presumptions are essential
for the promotion of judicial activity in the taking of evidence.

Key words: legal presumptions, legal analogies, fictions, methods of legal regulation.
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CO3JIAHUE HOPMATHUBHO-ITPABOBOM BA3bI
ITPABOBOI'O ITOJIOKEHUSA KPBIMCKHUX TATAP
B POCCUMCKOM UMITEPUH B KOHIIE XVIII - HAYAJIE XIX BB.

3mepsnan E. I1.

Taspuueckuit nayuonanvuulii ynueepcumem um. B. U. Bepnaockozo, 2. Cumepeponons, Yxkpauna

B nanHOli paboTe aBTOp paccMarprBaeT OCHOBHBIE COCTABILIONINE HOPMATHBHO-IIPABOBOH 0a3bl MpaBo-
BOI'0 IOJIOXKEHHUsI KPHIMCKUX Tarap B coctaBe Poccuiickoit umnepun B konne XVIII — nauane XIX B. B xone
paboThl OBUTH pacCCMOTPEHBI CIIEYIOLIIEe HOPMAaTUBHO-TIPABOBBIE akThl: MaHu(ecT oT 18 anpens 1783 r; ykas
ot 28 mronst 1783 1.; yka3 ot 22 ¢eppains 1784 r.; ykas ot 9 HosOpst 1794 r; yka3 ot 9 nexadpst 1802 r.; yka3
or 17 ampens 1816 1. 1 npyrue 3aKOHOIATEIBHBIC H HOPMATHBHO-IIPABOBEIC aKTHl. B xome nx aHanmsa ObUIO
BBISICHEHO, YTO Ha JaHHOM 3Talle CTaBWINMCH CIEAYIOIINEe OCHOBHbIE IenH: 1) obecnednuTs mpaBa U cBOOOIBI
TIPUBHUJICTHPOBAHHBIX CJIOEB KPHIMCKO-TAaTapCKOTO HACEIEHHUs; 2) 00eCIIeunTh CBOOOIHOE ()YHKIMOHHPOBAHHE
MaroMeTaHCKOH PEeIMTUU Ha TOyOCTPOBE; 3) MPEKPAaTHTh BOIHBI AIMUTPAIUU U COXPAHUTH XOTA OBl 4acTh
KPBIMCKO-TaTapCcKOT0 HACENICHHUS PErHOHa; 4) BBIOIHUTD, IEPEUNCICHHOE B MIEPBBIX ABYX MYHKTaX, C y4ETOM
TIpaB ¥ IPUBUJIETHH TOCIIOACTBYIOMIET0 B Poccuiickoil MMITepHH XpHCTHAHCKOTO, IIPABOCIABHOTO HCTIOBEIAHHMS
U ero mocnenosareineil. PazpaboTka, orpenencHue u 00ecnedeHne HHBIX TIPaB U MHBIX COCJIOBHIA OBLIO OTIO-
JKEHO Ha OoJee Mmo3/iHee BpeMsl.

Knroueswle cnosa: xpprIMcKie TaTaphbl, IpaBoBoe nojoxenue, Poccuiickas nmnepust, Kpbim.

CerosiHa paBOBOE MOJIOKEHUE HACEJIECHUS B OOJBIINHCTBE CTPAH OIpeeNseTcs KOH-
CTUTYIIMOHHBIMU 3aKOHOAATEJIbHBIMM aKTaMM, TapaHTHPYIOIIMMHU T€ WIM HHbBIE IPaBa,
cBOOO/IBI M 00SI3aHHOCTH CBOMX rocyaapcTB. HecMoTpst Ha 3T0, 3a4acTyI0 OCTArOTCsl HEpas-
PEIIEHHBIMH BOIIPOCHI NMIPABOBOTO CTaTyca MajbIX HapOJOB, STHUYECKUX U PEITUTHO3HBIX
MEHBIIMHCTB U T. JI. Takoi mojxo/ yale BCero NpUBOJIUT K MOJUTUYECKOU, PETUTHO3HOM,
HaI[MOHAJIBHON M COIMAIIbHON HECTaOMIIBHOCTH B PErHMOHaX, HAKOIUIEHHIO HEPEIIEeHHBIX
po0JieM, YTO HEraTUBHO OTPaykaeTcs KaK Ha JKM3HU CaMOT0 TOCY/IapCTBa, TaK M €0 MEX-
JYHapOJHOM UMUJIKE.

HUcxonst u3 31010, HCCiIeI0BaHUE OMbITa (POPMUPOBAHIS MIPABOBBIX OCHOB JKM3HECATEIIb-
HOCTH OTJIEJIbHBIX HApOJOB, M X COCTABJIAIOMINX COIMAIBHBIX M PEIUTHO3HBIX TPYTII, B paM-
Kax TeX WM MHBIX TOCYIapCTB, C LIEJIBI0 €r0 aHaIn3a, KOHCONUAAINHY, y4eTa U BO3MOXKHOTO
HCIOJIB30BAHUA SIBIISIETCS. OHOM M3 IIPUOPUTETHBIX 33/1a4 COBPEMEHHOM IIPABOBOM HAyKHU.

[pexne cobcTBeHHO 0OpaleHuUs K TOCTABICHHOW MPOOJieMe ClIeyeT YKa3aTh, 4TO OT-
JeNTbHBIE aCIIEKThI TPABOBOTO MOJIOKEHHSI KPBIMCKUX Tatap B Poccuiickol uMIiepuu ObLIH
3aTPOHYTHI B paboTax Takux ucciiepoBareneit kak A. CxanpkoBckuit, 3. 3. XaiipequHona,
E. B. boiiniosa, B. 1O. I'ankeBuy, 3. C. Mypatosa, [I. B. Koukun, O. B. Crapurnus, K.
. PeBun u muorue apyrue [1 — 9]. B GOJBIIMHCTBE CBOEM 3TO MCTOPHUUECKHE PabOTHI,
u nunib auccepranuonasie uccaenoBanus O. B. Crapeinuna u K. WM. PeBuna siBisitorces
HCTOPHUKO-TIPAaBOBBIMU, UMEHHO B HUX 3aTPOHYTHI Takve MpPoOIeMbl MPABOBOTO CTaTyca
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Co30anue nopmamusHo-npasosoli 6asol...

KPBIMCKHX TaTap, Kak BOGHHasl ClTy»0a U peJIMrHo3HOe caMoylnpaBieHue. B Toxxe Bpems,
LEJIOCTHOW KapTHHBI, JaBaBIIe Obl MOJHOE MPEACTABICHUE O MPAaBOBBIX OCHOBAaX HKH3-
HEJEATENIbHOCTU KPBIMCKO-TaTapcKoro Hapoja B Poccuiickoil uMIiepuun, Ha CErogHAIIHNAN
JIeHb HU UCTOPUYECKHE, HU UCTOPUKO-ITPABOBbIE HCCIIEJOBAHMUS HE JIAIOT.

3agadell TaHHOH PabOTHI SBJSIETCS BBISIBICHHE OCHOBHBIX HOPMAaTHBHO-IIPABOBBIX aK-
ToB koHUa X VIII — Hayana XIX B., 3aJI0KUBIINX OCHOBY IPABOBOTO 0OECHEYCHHUS KPBIM-
ckux Tarap B Pocculickoil umnepun.

be3ycinoBHO, YTO Ba)XKHEHMIINM M3 TaKUX HOPMATHUBHO-IIPABOBBIX AKTOB SIBJIAETCS Ma-
Hudect Exarepunsl 11 «O npunsatun nomyoctpoa Kpeimckoro, octpoBa TamaHa u Bceit
Ky6anckoii croponsl o Poccutickyro [epxkaBy», uznanusiii mox Ne 15.708 ot 18 anpens
1783 . B Hem umrnieparpuiia gaBaia sxutensM KpeiMa o0Oelranue oT CBOEro MIMEHU U MMe-
HH CBOUX TIOTOMKOB, YTO OHH OYy/lyT MMETh PaBHBIC C IPOYNMH KHUTEIISIMU UMIICPHUH TIpaBa,
OXpaHy JIM4YHOU 1 00IIeCTBEHHON COOCTBEHHOCTH, PEIUIHO3HBIE CBOOOBI 1, O€3yCIOBHO,
BCE COOTBETCTBYIOIIUE COCIOBHBIC MpaBa u npuswmieruu [10, c. 897].

B pasButue yxe naHHOTO JOKYMEHTa ObLI M3AaH UMEHHOM yka3 mox Ne 15.798 ot 28
utonst 1783 . HoBopoccuiickomy renepain-ryoepraropy kusizio [loremkuny «O npuHsTHN
Kpbimckux xurteneit u npounx Tarapckux HapoaoB B Poccuiickoe nopganctso». OH noa-
TBEpXK/1aJl paHee oOCIIaHHbBIE MPpaBa U CBOOOBI, B TOM YMCIIC M PEIUTHO3HBIC, OTHAKO B
OTJIMYKE OT TPOIIIOT0, YCTAaHABIUBAS YKe LIEJbIH PsiJi HAJTOTOB U COOPOB, MPEAIIUCHIBAI
9acTh U3 HUX «OIPEIENINTh HaJuIeXkKalllee U HECKY/ITHOE COJIepKaHUE MEUETSIM U CIyKallluM
B OHBIX IIKOJIaX U Ha IPyTHe TOMY NOA00HBIE MTOJIE3HbIE JeNa. .. ». BaKHBIM COIEPKUMBIM
JAHHOTO aKTa ObUIO OIpEeAeTICHUE NpaBa HOBBIM MOIaHHBIM UMIIEPHUHU MTOCTYINAaTh Ha BO-
EHHYIO CITY’KOy U TOOPOBOJILHOCTB 3TOTO MPaBa, YTo (PaKTHUECKH CTABHIIO UX BHE PEKPYT-
ckoit moBuHHOCTH [10, c. 985 — 986].

CrenyomyM BaKHEUITNM JOKYMEHTOM, NPU3BAaHHBIM CTaOWIIM3UPOBATH CUTYAIHIO B
peruoHe 3a cyeT NPUBJICUEHUS MPUBUIETUPOBAHHBIX COCJIOBMH Ha CBOIO CTOPOHY, CTall
yka3 ot 22 ¢espainst 1784 r. (Ne 15.936) «O no3Bonenun Kusspsaim u Mypzam Tatapckum
10JIb30BaThCs BCceMU Ipeumyniectsamu Poccuiickoro J{BopssHCTBaY. JJaHHBIM JOKYMEHTOM
KHA3bSI U Myp3bl KPBIMCKHX TaTap MOJXY4YHIIN T€ 7K€ IpaBa, YTO U POCCUICKOE TBOPSHCTBO,
3a UCKIIIOUEHHEM UMETh B (DeoanbHON COOCTBEHHOCTH JIUI] XPUCTUAHCKUX MCIIOBEAAHUH.
IIpu sTOM, TpeaycMaTpuBaIOCh MOJATBEPKACHNUE NMPUHAIKHOCTH K NMPUBUIETHPOBAH-
HBIM COCJIOBUSIM U 3aIlUCh UX B repoibanueckue kuuru [11, c. 517.

B nanHOM ciyuae, 04eBHIHO, CJIEAYET YIOMSHYTh, YTO OCHOBHBIE IpaBa JIBOPSIHCTBA
Poccuiickoit nmniepun ObUIM UM TOTYYEHBI TPAMOTOH «...Ha MpaBa BOJBHOCTH U TIPEUMY-
niecta Onaropognoro Poccutickoro [IBopsinctBay ot 21 anpenst 1785 1. Ee cocraBHbIMU
yacTsiMu ObuTH «O THYHBIX peumytiecTBax JBopsH», «O coOpanuu J{BopsiH, yCTaHOB-
nenun odecTra JBopsinckoro B 'yOepHun, u o Beirosax [IBopsiHckoro ooiectsay, «Ha-
CTAaBJICHUE JUIsl COUMHEHUS U IIPOAOIKEHUs J[BOPSHCKOM popocioBHOM KHUrY B Hamect-
HU4eCcTBe» U «J{okazarenncTBa Onaropozcteay [12, ¢. 344]. Kpome mnpouyero, kak U3BECTHO,
JIAHHBIN JJOKYMEHT TaK)Ke 0CBOOOIUII POCCHICKOE JIBOPSIHCTBO OT 00513aTEIIBHOM CITYKOBI U
TEJIECHBIX HaKa3aHWil.

B mocnenyromem ObLTM NPUHATHL U APYTHE 3aKOHOAATENBHBIC aKThl, PETYJINPYIOIIUE
IIpaBa KPBIMCKO-TaTapcKoro ABopsiHCTBA. Cpeu HUX, B TIEPBYIO OYEPEb, CIIEAYET Ha3BaTh
yka3 ot 9 Hos10pst 1794 r.(Ne 17.265) «O06 ocrariienuu BiajeibiieB TaBpudeckoit odiaacTu
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B CBOOOJHOM PACHOPSDKEHHU MX TOMECTBSMH, BOTYMHAMHU M TOMY HOAOOHBIMHU JIBOPSH-
CKMMH HMEHHUSIMH C PACIpOCTPaHEHHEM IIpaBa Cero M Ha UX HACIETHUKOBY. JlaHHBIN 10-
KyMEHT peryaupoBall, B IIEPBYIO OUYEPE/lb, CIOKHUBIIYIOCS KOIIU3UIO MEXKAY POCCUHCKUM
HMMIIEPCKUM MPaBOM H, clokuBiIeicss B KppIMy mpexse, CUCTEMOI BlageHUs U 3emile-
[I0JIb30BaHMsL. YKa3 COXpaHsJI 3a UX BJIAJENbLaMH U UX HacleIHHKaMHU BCIO UX COOCTBEH-
HOCTb, OJTHAKO, OTPAHUYMBAJI IPOJIAXKY U MPUOOpPETEHNE JTAaHHOTO UMYIIECTBA B lajdbHEN-
LIeM JIMIIb KPYTOM JIUI, UMEIOIIUX Ha TO MPaBo M0 POCCUHCKOMY 3aKOHOAATENbCTBRY, T.€.,
JIAIAaM JBOPSHCKOTO mpoucxoxaeHus [13, c. 585].

Crienyrommii sxe yka3 ObU1 IprHAT Juiib 9 nexadpst 1802 1, 1 perympoBai Npoiecc BeCh-
Ma BaXXHYIO H CIIEHU(PUIECKYIO CTOPOHY MECTHBIX HMYILIECTBEHHBIX B3aHMOOTHOIICHUH, TaK-
Ke BCTyIAaBIIEH B KOHIUKT ¢ POCCHHCKNUM 3akoHOAaTenbcTBOM. OH HasbiBaiics: «O Bbladye
JieHer MaromeTaHCKUM BiaJiesIbliaM 32 OTXOSIIMX OT HUX, 110 MPUHITUN XPUCTHAHCKOTO 3a-
KOHa, KpernocCTHBIX JItofieH, 1o Yioxkenuto 20 massl 70 mynkra» (Ne 20.548). 3akoHonarens
YCMOTpEJT M HacTanBall Ha HEBO3MOYKHOCTH HAXOKJIEHUS! Y KPETIOCTHBIX TTOMEIINKOB Marome-
TAHCKOTO MCIIOBE/IaHMS KPETIOCTHBIX XPUCTHAH, HO MPEIyCMOTPEN OTHOCUTENILHO Oe300i1e3-
HEHHOE PeLIeHNE JaHHOTO BOIPOca ISt KpBIMCKO-TaTapcKoro ABopsiHeTRa [ 14, . 392]. JlanHoe
petieHue, 6e3yciIoBHO, ObIIIO KOMIPOMHUCCHBIM, TaK KaK C OTHOH CTOPOHBI, COXPaHSIIO UMUJIK
Poccun kak ctpaHbl ¢ mpaBociaaBHON rocynapcTBeHHON penmrueil. C pyroil ke CTOPOHBI,
ObLJIa c/ieNana MOMbITKA 3alUTHTh HHTEPECHl KPHIMCKO-TAaTapCKOTO IBOPSTHCTBA, MMOAICPKKA 1
JIOSTTBHOCTB KOTOPOTO OBUTH CTOJb HY)KHBI B BEChMa HECIIOKOWHOM PETHOHE.

B TOoXe BpeMsi, HOOMJIUTALIUSI CaMOTO KPBIMCKO-TAaTapCKOTO JIBOPSIHCTBA M, COOTBET-
CTBEHHO €r0 MHKOPIOpAIHs B COCTaB HMIIEPCKOr0, OKa3alach BECbMa HEMPOCTHIM JETIOM.
[Iponecc 3HaYUTENBHO YCIOKHSUIICS HE3HAYUTEIBHBIM KOJTMUYECTBOM MHCHbMEHHBIX UCTOU-
HUKOB, KOTOPBIMH MHOTHE KPBIMCKO-TaTapCKHE MYpP3bl U KHA3bS MOIIN Obl TIOATBEPANUTH
CBOE BBICOKOE ITPOUCXOKACHUE. Y UUTHIBAsI 3HAYUTEILHOE KOJIIMYECTBO U IPYTUX MpoldieM
B peruoHe, K NpuMepy, BOIPOCHI, CBs3aHHbIE ¢ (haKy(HOH 1 3eMeIbHOW COOCTBEHHOCTHIO,
yka3oM oT 17 ampenst 1816 1. ObIJIO NPUHATO pellieHHE HE Co3bIBaTh B TaBpHUUecKol Ty-
OepHUU ClICIMaIbHOM KOMHCCUH ISl pa30opa MaroMETaHCKUX U IPEUECKUX JBOPSHCKUX
POIOB, TO 1JIsi COOpaHUsl M PACCMOTPEHUS UX, JOTIOJIHNUTH TaBpuiecKoe ACMyTaTcKoe IBO-
psiHCKOe coOpanue My(hTus U 7 MpecTaBUTelIeH «13 IPSBHUX 3HATHEUIIINX POJIOB, U 4 U3
Kanuxankos, a u3 ['pexoB 2, nmpuoOpetiux yxe [IBopsHCTBO ciryx0010...» [15, c. 609].

Crenyrommii OJI0K 3aKOHOAATENBHBIX aKTOB, CTOJb HEOOXOAMMBIX ISl HHKOPIIOpAIUN
KPBIMCKHX TaTap, 1 OpraHn4ecKH CBSI3aHHBIX ¢ MaHU(ecToM oT 18 anperns 1783 r., KOTOpbIM
rapaHTUPOBAJIOCh CBOOOIHOE UCIIOBEJAHNE HMU MarOMETaHCTBa, CTalll YKa3bl, pEryiupy-
olIHe KOH(peCCHOHAIBHYIO0 )KU3HB U JAIbHEUITYIO IeSITeIbHOCTD KPBIMCKUX MYCYJIbMaH 1
nyxoBeHcTBa. [Ipu 5TOM, O€3yCII0BHO, OPTaHU3aMOHHBIC CTPYKTYPBI KPHIMCKUX MYCYJIb-
MaH, JIeHCTBOBaBIINE MPU KPHIMCKOM XaHCTBE, HEKOTOPOE BPEMsI MPOAOJIKIIIN CBOIO pa-
00Ty. Tak OBLIO C MECTHBIMH KaJAUSIMHU M KAHMaKaHCKUMH MPABICHUSIMH, BBITOJTHIBIINMU
CBOM cyieOHbIe, HOTapHabHbIC U poune GyHKUuH. [lepBbIM IaroMm co CTOPOHBI POCCHIA-
CKOMH BJIaCTH B JieJIe pa3BUTHS MECTHOW MYCYJIbMaHCKOH OOIIMHBI CTaN YKa3 OT 4 CeHTAOps
1785 r. «O mocTpoeHUH MIKOJ U O 3aBEJICHUM KapaBaH-capaeB NpU MedyeTax TaTapcKux»
(Ne 16.255). 1M, B uacTHOCTH, ITPEyCMaTPUBAIOCh IIOCTPOKAa HOBBIX MEUETEl, CO3/1aHne
LIKOJI TIPU HUX U KapaBaH-capaes [12, c. 450]. B aTom cinyuae 3akoHOAATEIh OPUSHTUPO-
Bajicsi Ha onbIT Ka3zaHu, ofHaKo, HE YUUTHIBasi MecTHbIe ycioBus. LlIkonbl mpu meueTsx
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(MekTeObI 1 1axke MeIpece) JaBHO yxKe ObLIIM HOPMOH Il KPBIMCKUX TaTap, M UX CO3/a-
BaTh BTOPOM pa3 He OblI0 HeoOxoaumMocTu. YUTo ke KacaeTcsi KapaBaH-capaes, TO YKIa
JKU3HH M 5KOHOMUKH MECTHOTO HACEIICHHS HE MTPeyCMaTprBal TPAH3UTHON TOPTOBIIH, KaK
9TO OBIJIO B Ka3aHCKOM PETHOHE, U TIOTOMY 9TO PEIICHHE TOKE 0Ka3aIoCh OECIIONE3HBIM.

bornee BayKHBIM I KPBIMCKUX MYyCyJbMaH cTall yka3 oT 23 auBaps 1794 . (Ne 17.174)
«O ObiTiu B TaBpuueckoii Obnactu Maromeranckomy JlyxoBHomy [IpaBnenuto, mox npe-
cenarenbctBoM Mydtusi». MM Ob11 HazHaueH mydTrem kaaunackep Cent Mermet eddenam,
ero nmoMourHuKoM Abayparum eddenau u eire 5 WieHOB AyXOBHOTO npasieHus [ 13, c. 482].
[Tpu sTOM yKa3 nperycMaTpuBall BHITLIATY KaJTOBaHHS JTUIIb My()THIO, U COBEPILICHHO OCTaB-
JSUT B CTOPOHE BONPOCHI YCTPOWCTBA TyXOBHOTO TIPABJICHUSI U €T0 KOMIIETEHIIMH. B pe3yib-
Tare TaKoro MOAX0/a BO3HUKIIO MHOXKECTBO MPOOJIEM, KOTOPbIE HEBO3ZMOKHO OBLIO PELINTh
0e3 peanbHO JISHCTBYIOILIETO MYCYJIBMAHCKOTO MpaBieHus. Poccuiickas BiacTs nocnenmia
JMKBUANPOBATH MPEKHUE OPraHbl YIIPABICHHS, B TOM YUCIIC M PEITUTHO3HBIC, U BBECTH CBOU.
[pu 5TOM OKa3aI0Ch, YTO PEIIUTH POCCUHCKUMU BIACTHBIMH TOCY/IAPCTBEHHBIMHU OpraHaMH
MHOTHE ITPO0JIeMbI 0e3 00pallieHHs K MyCYIbMaHCKOMY JIyXOBEHCTBY, HEBO3MOXKHO. OJTHAKO,
MMOHUMAHUE TOTO MPHUIILIO CIUIIKOM MO3THO, a co3aanue B 1830-x rr. TM/III 3amo3nassim.

Ete omHuM criopHbIM 11arom 0bL1 yka3 ot 21 nexadpst 1797 1. (Ne 18.287) — «O pos-
CBUIKE Halle4yaTaHHOTO Ha ApaOCKOM si3blke AJIKOpaHa, AJisl npojaku B Te ['yOepHuu, e
HaceJIeHbI Hapoabl MaroMmetanckoro ucnoBeganus» (16, ¢. 852). [lombiTka pacpocTtpane-
HUsI 1aHHOHM KHUTH B KpbiMy Oblia Goiee ueM Hepa3yMHa, TaK KaK MECTHBIE MYCYJIbMaHe
HE MOIJIM MPHHATH TO, YTO KOPaH M3/1aBaJICs XpUCTHAHAMH, Ja elle U pycckuMmu. Jlonroe
BpeMsi OHM MIPU3HABAJIM JIMIIb BhIeANNe B Typlyy KHATH, WIK K€ CAMOCTOSITEIILHO Tie-
PENHCHIBAIN UX.

Crenyroumii 610K HOPMAaTHBHO-ITPABOBBIX aKTOB BBIJICIISICT JKEJIAaHHE POCCHICKOTO 3a-
KOHOZATEINs] HOPMAJIM3UPOBATh CUTYAIMIO Ha TOJyOCTPOBE, B TOM YHCJIEC U MEpamH, Ha-
NpaBJICHHBIMHI Ha TAPMOHHU3AIIMIO OTHOLICHUH IIUPOKUX CII0EB KPHIMCKHX TaTap U POCCHI-
ckoii BacTu. B mepByro odepenb 3T0 OTHOCHUTCSA K yKa3y oT 26 utoHs 1804 . (Ne 21.367)
«O cpoke K BO3BpAIICHUIO B JJOMBI OTIyYHBIIUMCS U3 Poccum mroasMm MaromeTaHcKOro
ucroBenanuss». MM ObUT MIPOJUICH ellle Ha Toj CPOK OecHpernsiTCTBEHHOTO BO3BPAILCHHUS
JUISL MyCyJIbMaH B Iipeaesisl Poccru, He COBEPIIMBILUX TSKKUX MPECTYIIICHUH, YTO TIO3BO-
JISJI0 TIOKUHYBIIKMM B T0/16I BOMH KpbiM BepHyThCS 1omoit [17, c. 406].

Hpyrum ykazom, ot 8 anpenst 1812 1. (Ne 25.078), kpbIMCKHE MyCy/IbMaHe ObIIH OCBOOOK-
JICHBI OT MOJIBIMHOM MOJATH. Y YUTHIBAsI, UTO JAHHBIH YKa3 KacaJiCst «TIOCEISIH», TO OH IPOOJI-
K1 OPMUPOBAHKE MIPABOBOTO CTATyca KPHIMCKO-TaTapcKoOro KpecThsiHeTBa [ 18, c. 280]. U,
HaKOHel, TIOCJICAHUMN, U3 pacCMarpUBacMbIX HAMH HOPMAaTHBHO-IIPABOBBIX AKTOB, 9TO yKa3 OT
3 nexadpst 1819 . (Ne 28.014) «O cocrasnennn Komurera jij1st pacCMOTPEHUSI JIe)T, BOSHUKIIIX
1o sxasio0am ot Tarap, B TaBpuyeckoii ['yOepHUM 0OUTAIOIHMXY, O3HAMEHOBAJI HAYaJI0 HOBOI'O
9Tana pOCCUHCKOM MOJMTUKH TI0 OTHOILICHUIO K KPHIMCKKAM TarapaM. VM co3naBasicst 0coOblit
KOMUTET, KOTOPBI Havyas padoTy Mo pa3oopy NpoOIeMHBIX BOIIPOCOB 3eMEIIbHOI COOCTBEHHO-
CTH B pETHOHE, B TOM YHMCJIe BaKy(HOU 1 YacTHOBIaaeIbdecKoii [ 19, c. 406].

TakuM 00pa3oM, B X0€ aHaIM3a OCHOBHBIX HOPMAaTHBHO-TIPABOBBIX aKTOB, 3AJI0KUB-
HIMX TPAaBOBYIO OCHOBY HaXOXKJCHHS M YKHU3HEACATEILHOCTH KPBIMCKHX TaTap B Poccuii-
CKOM MMIEpUH, MOXXHO C/EJaTh BBIBOJA, YTO Ha JaHHOM dTale CTaBUJIHCH CIECIYIOLIHE
OCHOBHBIE Lienu: 1) obecneynTh MpaBa U CBOOOIBI MPUBUIICTHPOBAHHBIX CIOEB KPbIM-
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CKO-TaTapCcKOro HaceneHwus; 2) obecneunTh cBOOOIHOE (PYHKIUOHUPOBAHUE MaroMeTaH-
CKOH PeJIMIHH Ha IOyOCTPOBE; 3) MPEKPATHTh BOJHBI SMUTPALUN U COXPAHUTH XOTS OBl
4acTh KPHIMCKO-TATapCKOT0 HACETIEHNs PerroHa; 4) BHIIIOIHUTD, IEPEUUCIEHHOE B IIEPBBIX
JIByX IIyHKTaX, C y4E€TOM IIpaB M MPUBUIETHIN TrOCcnOACTBYoLIEro B Poccuiickoil umMnepun
XPUCTHAHCKOTO, IPABOCIIABHOTO HCIIOBEIAHUS U €ro MOCiIe[0BaTeNeH.
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3mepsiaa K. II. CTBopeHHs1 npaBoBoi 0a3M NPaBOBOI0 CTAHOBHINA KpUMcbKHX TaTap B Pociiichkiii
iMmepii B kinmi XVIII — mouarky XIX cr. / K. I1. 3mep3maa // Bueni 3anuckn TaBpilichbKOro HalioHAILHOTO
yuiBepcutety im. B. 1. Beprazncsroro. Cepist: FOpuanuni vayku. —2013. —T. 26 (65). Ne2-1. - Y. 1. - C. 25-31.

VY naniit po6oTi aBTOp pO3MIsLAAE OCHOBHI CKJIAJ0BI HOPMAaTHBHO-NIPABOBOI 0a3w MPaBOBOTO ITOJIOKECHHS
KPHMCBKHX Tarap y ckiafi Pocificekoi immepii B kinmi X VIII — mogarky XIX ct. B x0zi po6otn Oymu po3mis-
HYTI HaCTyITHI HOPMaTHBHO-IIPaBOBI akTy: MaHidecT Bix 18 kBiTHA 1783 r; yka3 Big 28 mumus 1783 r; ykas
Bij 22 jrororo 1784 r.; ykas Big 9 mucromana 1794 r.; ykas Bin 9 rpymast 1802 1.; yka3 Bix 17 xBitHs 1816 p. 1
IHIII 3aKOHOJABY1 1| HOPMAaTHBHO-IPABOBI akTH. B xoxi ix anainizy Oyio 3’sicoBaHO, 10 HA JAHOMY €Tarli CTaBH-
JIMCSI HACTYTIHI OCHOBHI 1ini: 1) 3a0e3neunTH paBa i CBOOOAN MPUBIIEHOBAaHNX BEPCTB KPUMCHKO-TaTaPCHKOTO
HaceJIeHHsT; 2) 3a0e3MeunT! BilbHe (YHKI[IOHYBaHHS MAaroMeTaHCHKOI pelirii Ha miBOCTpPOBi; 3) IPHITUHUTH
XBHJTI eMirparii i 30eperTv Xou O 9aCTHHY KPUMCHKO-TaTapChbKOTO HACENICHHsSI PETioHy; 4) BUKOHATH, Iepepa-
XOBaHe y MEepIINX JIBOX IyHKTaX, 3 ypaxyBaHHSIM IIpaB 1 IPHUBLIEIB MaHyo9oro B Pocilichkill iMmepii XpucTH-
STHCBKOTO, MTPABOCIIABHOTO CIIOBIIaHHA 1 HOTO MociIoBHUKIB. Po3po0ka, BU3HAYCHHS 1 3a0€3MeUeHHS THIITNX
TIpaB 1 IHIMX CTaHIB OyII0 BifKiIaaeHe Ha ITi3HIIINH Jac.

Kniouogi cnosa: xpuMchbKi TaTapy, IpaBoBe MooxkeHHs, Pocilicbka immepist, Kpum.

ESTABLISHMENT OF THE REGULATORY FRAMEWORK OF THE LEGAL POSITION OF
CRIMEAN TATARS IN THE RUSSIAN EMPIRE IN THE LATE XVIII - EARLY XIX CENTURY

Zmerzla E. P,

Tauride National University named after Vernadsky, Simferopol, Ukraine

Zmerzlaya E. P. Establishment of the regulatory framework of the legal position of Crimean Tatars in the
Russian Empire in the late XVIII — early XIX century. //

In this research work the author considers the main components of the regulatory framework of the legal
status of the Crimean Tatars within the Russian Empire in the end of XVIII — beginning of XIX century. During
research the following normative legal acts were considered: Manifest of Catherine II «On the adoption of the
Crimean peninsula, the island Tamana and all of the Kuban part to the Russian state», dated 18 april 1783;
decree of 28 july 1783 to the Governor-General of Novorossiysk Prince Potemkin «On the adoption of the
Crimean inhabitants and other Tatar people in the Russian nationality»; decree of 22 February 1784 «About
allowing the Princes and Tatar Murzams use all the advantages of Russian Nobility»; the decree of 9 november
1794 (Ne 17.265) «About leaving the owners of Taurida region in the free disposal of their manores, patrimony
and other such nobiliary estates with distribution these rights of for their heirsy»; the decree of 9 december 1802
«About payment of the money to Mahometans owners for serf people, who are being retreated from their, of
the acceptance of the Christian law, by the Article 20 Chapter 70 paragraph»; decree of 17 april 1816, and many
other legislative and normative legal acts. During the analysis of their was detected, that at this stage such main
intents were put : 1) to provide the rights and freedom of the privileged stratum of the crimean tatar population;
2) to ensure the free functioning of the Mahometan religion on the peninsula; 3) to stop the wave of emigration
and save at least a part of the crimean tatar population of the region; 4) to perform all mentioned in the first
two paragraphs, in consideration of the rights and privileges of the ruling in the Russian Empire, Christian,
Orthodox confession and his followers. Development, definition and ensuring of other rights, particularly for
the other estates, were postponed to a later time.

Key words: Crimean Tatars, legal position, Russian Empire, Crimea.
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HAYYHO-TEXHUYECKHWH IMTPOT'PECC,
IMPABOCO3HAHME U ITPABOITOHUMAHUE
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Poccuiickuii ynueepcumem Opyscovl Hapooos
2. Mockea, Poccuiickan @edepayusn

B cTarbe pacKphIBacTCs B3aUMOCBS3b MEKLY TOCTHKCHUSIMH Hay4HO-TeXxHH4eckoro nporpecca (HTII) u
JIOMHHUPYIOIIIM THIIOM NPaBONOHMMaHus B oOmecTBe. Kpome Toro, HayuHo-TexHHuYeckas peBomronus (HTP)
BBIBEJIa HAYKy Ha JIPYTroi KaueCTBEHHBIH yPOBEHb ee opMara — TEeCHOE COTPYJHUYECTBO I'YMaHUTAPHBIX (00-
IIECTBEHHBIX) U €CTECTBEHHBIX (TEXHUYCCKNX) HayK.

Knroueswie cnosa: npasononumanue, HTP, noctmonepH, nHGOPMAIMOHHO-KOTHUTHBHAS (KBAaHTOBAs) TEO-
pHs IpaBa, KOTHUTHBHO-KBAHTOBBIN ITOAX0]I, TIPABOCO3HAHHE.

Beenenune. HoBblil mocT™MonepHUCTCKUAN THIT (HIIOCOMCTBOBAHUS U3MEHMI BOCTIPHSI-
THE CaMOT0 IpaBa — ero MPU3HAKOB U MPUHIHUIOB. CeroHsi OHO BOCIIPHHUMAETCS B 0011Ie-
CTBCHHOM CO3HaHHMU KaK MHOTOMEPHBIN, MPOTHBOPEUMBBIA ()EHOMEH C IMIOCTOSTHHO W3MEH-
yrBO# cTpykTypoii. HoBast puiocodekas mapagurma mocTMoziepHa OCHOBaHa Ha TOM, YTO:

- BO-TIEPBBIX, MPOTHBOCTOUT BCeM (hopMaM MOHHU3MA U YHH(DUKAIIH;

- BO-BTOPBIX, MO3UIIMOHHUPYET ce0sl B Ka4eCTBE MIEH MHOKECTBEHHOCTH U Pa3HOOOpa-
3Ws1: HE BCE MOXKET OBITh «IIOKa3aHO», A300paKEHO», KNKOHU3UPOBAHON;

- B-TPETbUX, OJHOBPEMEHHO COCYILECTBYIOT Pa3HOPOAHBIE MJIEU: CMEIIEHUE U CKpe-
LIMBAaHUE PA3JIUYHbIX KAHPOB UCKYCCTBA, 3aMMCTBOBAHUE OJHUMH KAHPAMHU TBOPYECKHUX
CTUJIEN U METOJIOB APYTHX.

CrnenoBareibHO, TOCTMOIEPHU3M OTPHIIAET HE HAYKy KaK TAaKOBYIO, a CIUEHTH3M, B
COOTBETCTBUM C KOTOPBIM JIMIIB JJAHHBIM COBPEMEHHBIX €CTECTBEHHBIX HAYK ITO3BOJICHO
KOHCTPYHUPOBAaTh HAllle MUPOBO33PEHUE.

Hznoorcenue ocnoenoeo mamepuana. Hecio:xKHO IPOCIEAUTD BIUAHAE YKa3aHHBIX IIPO-
LIECCOB HA IIPaBO U AMHAMMKY €0 IOHHMAaHUs, BbIpa3UBIIEECS B BO3PACTAOLIEM 4YKCIIE
KOHIIETIIUI TOHUMAaHUsI IIPaBa, COMIACYIONINECs ¢ 00IIel KPUTHUYHOCTBIO, MHOTOIIOJISIPHO-
CTBIO U IUTIOPATIU3MOM MUPA IMOCTMOAEpHA. [IocTMOEpH B IIpaBe 03HAYAET CUTYALHIO, KOT-
Jla IIpaBo IIPETEPIIEBAET TAKUE U3MEHEHMSI, KOTOPbIE OKa3bIBAOT BIUSHUE HA BOCIPUATHE
IIpaBa, OCHOBAaHHOE HE HAa MUPOOILYLICHUH, & HA MUPOYYBCTBOBaHUMU. [[pyrumu ciosamu,
MojiepH 0a3upoBascs Ha IPaBOCO3HAHUY, JOMUHHUPYIOIIUM aCIEKTOM KOTOPOro Obliia rmpa-
BOBasl UAEOJIOrHsl (MUPOBO33pEHUE), a Ul [IOCTMOJEPHA [IPEBAIUPYIOIIUM COCTOSHUEM
IIPaBOCO3HAHM CTala IpaBoBas MCUXoaorus. [103ToMy Ui MOCTMOAEPHUCTCKUX HUCCIIE-
JloBaresied IpaBa CBOMCTBEHHO BOCIPUATHE IIPABa B KAYECTBE TECHO MHTEIPUPOBAHHOIO
C UHBIMH OOILIECTBEHHBIMU OTHOIICHUSIMH — MOJUTUKON, JKOHOMUKOH, (PMHAHCAMH H T.1.
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[Toxoxkast mHTErpaLys UMeeT MecTo U B Hayke. Ho eciin Ha mepBbIX 3Tanax mocTMOIEp-
Ha XapakTepHa WHTETpalys ¢ T'yMaHUTapHBIM (0OIIECTBEHHBIM) LIMKJIOM HayK, TO ceifuac
MIPOCMATPUBAIOTCA TEHACHIIMY K OOBETUHEHUIO C €CTECTBO3HAHUEM, OCOOCHHO C KBAaHTO-
Bol (pusukoit, kubepHeTHKO# U nHpOpMaTHkoil. Takoe OIU3KOE KCOTPYIHUYECTBOY HAyK
OyzeT crocoOCTBOBATh MO3HAHUIO CYIIHOCTH Pa3HOOOpa3HbIX UIIOCTAacei MpaBa, KoTopas,
Ha HaIll B3TJISLA, IMEET eUHYI0 HH(POPMaMOHHO-3HEpreTHIECKyo ipupoxy. [1o mporuosy
aBTOpa, OTKPBITHS O SIWHON CYIIHOCTH NpaBa OyAyT MECTPUTh BO MHOTHMX HAyYHBIX ITy-
OJMKALUAX B 9MOXY MOCT-TIOCTMOJICPHA.

B cBs3u ¢ BbIlIecka3aHHBIM BeChbMa Ba)KHBIM HAlpPaBICHUEM Pa3BUTHS IOPUAMUYECKO-
ro TIO3HAHMS SIBISIETCS YK€ He TOoNbKo (hopmupoBaHue (uiocoduu mpasa, COHOIOTHH
IpaBa, MPAaBOBOM KUOCPHETUKH, FOPUIUYCCKON aHTPOIOJOIHU, FOPUIMUSCKON JIOTUKH,
MpaBoOBOH MH(POPMATUKHU U APYTHX AMCUUILINH, HO M pa3BUTHE [IPABOBON KBAaHTOBOW WH-
(hopMaTHKH, TPAaBOBOM KOTHUTUBUCTUKU. DTH U JAPYTHe IOPUINUECKUE TUCIUIUTUHBI Op-
MHUPYIOTCS] Ha CTBIKE FOPUCIIPYACHIINN CO CMEKHBIMU HayKaMH. VX MOsiBIeHNE CBUIETEINb-
CTBYET O TOM, YTO MPEXKHHE MEXAUCHUIUINHAPHBIE CBSI3HU IOPUCTIPYAEHIIUN CO CMEXHBIMU
HayKaMU (OCBOEHME U UCIOJIb30BaHUE UX METO/IOB U MPUEMOB HCCIIE0BAHUS, HEKOTOPBIX
TEOPETHUECKUX TMOJIOKEHUH U T.JI.) YK€ HE YJOBIETBOPSIIOT TEOPETUKO-TI03HABATEIbHBIM
MOTPEOHOCTSIM IOPUCIIPYACHIIMH, ¥ OHA HYKAAeTCsI B CUCTEMaTH4eCKol pa3paboTKe cOOT-
BETCTBYIOIIETO Kpyra mpo0iieM B paMKax HOBOUM CaMOCTOSITSIILHOW IOPUINYCCKON HAYKH.

«IloaToMy HEOOXOAMMO HCKATh MPUHIUIHAIBHO HOBBIA THUI NPAaBOIOHUMAHUS B JIpY-
roil miuockocTH. B cBs3u ¢ Tem, 4To MOHATHE MpaBa (TUIl MPABONOHUMAHUA) SIBIISETCS
anpUOPHBIM (TPAHCLEHICHTHBIM) OTHOCUTEIBHO IOPUAMUYECKON HAyKH OCHOBaHUEM [1],
ero 000CHOBaHNE — MPUHIHUIHAAIBHO MeTaropuandeckoe. OHO MOXKET ObITh OOHAPYKEHO
TOJIBKO B COLMANIbHON puiocoduu (MM TEOPETHUECKON connoaorun)» [2].

[IpeononeTs OTMEUEHHYIO BBIIIE OIPaHUYEHHOCTh MUPOBO33PEHUS 3MIOXH MOJEpHa B
POCCHIICKOM MPaBOBEICHUH B COCTOSIHUHM TOJBKO (hritocodckre KOHLEIINH, SBISIFOIIHECS
MEXIUCIUTUTMHAPHBIM CHETUISIOIINM KOMIIOHEHTOM. [loMHMO 3TOro, He0OX0AMMO Harmpa-
BUTb WHTEJUICKTYaJIbHBIN TOTEHIIMAT HAyYHOTO COOOIIeCcTBa HA YCTAHOBIICHUE U PAa3BUTHE
HOBBIX CBSI3€H ¢ HECMEKHBIMH C IOPUCHPYACHIMEH MEKAUCIUIIMHAPHBIMU OOJACTIMH.
Bce BpIeykazaHHOE MOXKET IMOCIYKUTh OCHOBAaHHMEM HOBOIO THIMA MPaBONOHUMAaHMS,
CIIOCOOHOTO OTBETHTH Ha BHI30B TIOCTMOJIEPHA.

Crenyer OTMETHTB, YTO CaAMBIM BayKHBIM (PAKTOPOM, OTIPEEIISIONINM JOMUHUPYIOMIHN
THUI TIPAaBOMIOHUMAHUS B OOILIECTBE, HA HAIll B3IV, SIBIACTCS HAYYHO-TEXHUYECKUHN MPO-
rpecc (HTII), Tounee, ero peBoironroHHas Gpopma pa3BUTHS MaTepUaTbHO-TEXHHYECKOH
0a3bl 001IecTBa — HayyHO-TexHU4Ieckas pesoironus (HTP). Mbl He Oynem aHanu3upoBarh
BJIMAHUE Hay4yHO-TexHHueckux peBomtonmii (HTP) [3], umeBmmMX MecTo B MCTOpHHU ye-
JIOBEYECTBA, HA IIOHMMAaHUE IIpaBa, a ocraHoBumMcs quib Ha HTP XX cronerus B pycne
3apOXKJICHUS] HOBOW MPABOBOM MapaurMbl — HH(OPMAIIMOHHO-KBAHTOBOH (KOTHUTUBHOM)
TEOpHH TpaBa.

Bo Bropoii nonosuHe XX B. MUp BCTYIIUI B HOBBII 3TAIl HAYYHO-TEXHUYECKOU PEBOJIIIO-
nuu. Eciu npenmecrsyromast HTP npusena k kaueCTBEHHO HOBBIM U3MEHEHHUSIM, B OCHOB-
HOM, B IIPOMBIIIJIEHHOCTH, TO COBPEMEHHAsI COBEPILMIIA IIEPEBOPOT BO BCEX OTPACIIAX He
TOJIBKO MaTepHallbHOTO MIPOU3BOACTBA, CPepbl YCIYT, HO U YMCTBEHHOTO Tpyna. B oTinune
OT BBOJIIOIMOHHOTO dTama, 0codeHHocts HTP 3akmrouaeTcss B KaueCTBEHHBIX U3MEHEHUSIX
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B IPOU3BOAMUTEIBHBIX CHJIAX KaK LEIOCTHON CHUCTEMBI, BbI3bIBAEMBIX Pa3BUTHEM HAyKU,
TEXHUKH M TEXHOJIOTUH, a Takxke BimsHueM HTII Ha Bce cdephl )KU3HEACATEILHOCTH 00-
LIECTBA.

[Tomumo Toro, uto HTP ycununa u yrmyOuna B3auMOCBSI3b HAayKH, IPOU3BOJCTBA U
YEJIOBEKA B 1IEJIOM, OHA TAKXKE B paMKaxX CaMOM HayKH CO3[ajia yCJIOBUS JJI MEXIUCLHU-
IJIMHAPHBIX HAy4YHbIX B3auMozeiicteuil. pyrumu ciioBamu, HTP BbiBena Hayky Ha qpyroi
KaueCTBEHHBI YPOBEHb €€ (popMara — TECHOE COTPYIHUYECTBO I'yMaHUTApPHBIX (00IiIe-
CTBEHHBIX) M €CTECTBEHHBIX (TEXHHYECKUX) HayK. [Ipu 3TOM, ¢ O1HOH CTOPOHBI, MOSBIIA-
I0TCSI HOBBIE HAYYHbIC HAIPABJICHHS, KOTOPBIC HIPAIOT POJIb CBA3YIOIIETO 3BeHa — HH(OP-
Maruka (MH(pOopManrOHHAs TEXHOIOTUS OPMUPYET NMEPEAHNHN Kpail HayYHO-TEeXHUYECKON
PEBOIOLINY, CO3AaeT MHPOPMAIIMOHHBIN (YHIAMEHT Pa3BUTHSI HAYKH U BCEX OCTAJIbHBIX
TEXHOJIOTUH), KHOEPHETHKA, a C PYTOH, — OCYIIECTBISIETCS OUepeiHasi «PEBU3HSD) CyIlle-
CTBYIOILIMX HayK, B Pe3yJIbTaTe KOTOPOU TICUXOJOTHS TaKKe IPUOOpETAaeT CTaTyC MEXKIIC-
LUIIMHAPHON HAayKU.

XX B. Ha3bIBAIOT «BEKOM (U3UKU». DTO BEK, KOTJa HAyKa M TEXHUKA TMOIYyYUIN PEBO-
JIIOIIMOHHOE Pa3BUTHE, KOTOPOE HAYAIOCh ¢ PU3UKH M 0a3UPyeTCsl Ha HOBBIX Pe3yJbTarax,
JIOCTUTHYTBIX B X0J1€ peBoJitoliuu B Heil. Eciu B koHe XIX B. MHOTME yU€HbIE NPUIILIN K
BBIBOJLY, YTO HCCIICIOBaHUS B 007acTH (PU3UKK JOUUIH A0 CBOETO Ipejesia — HeJeTUMbIX
atromoB, T0o B 30-x rr. XX croneTust Obuta OOHapyKeHa CTPYKTypa aroMa — SIpo, JJICK-
TPOHBI, MPOTOHBI U HEHUTPOHBI. B pesynbrare mosiBuiach HOBeHIIas U3MUECKasi TEOPHS
— KBaHTOBasi (pu3HKa, KOTOpas yriiyOuia NpeiCTaBICHNs] YICHBIX O MaTepUaIbHOM MHPE
U IPUOTKpPbLIA HEBUAUMBIN JUIL OPTaHOB YyBCTB YEJIOBEKA MUP TOHKON Marepuu. Takum
00pa3oM, co3iaHre KBAHTOBOHW (PM3UKH HE TOJIBKO MPUBEJIO K 3HAYUTEILHOMY yIITyOJIeHUIO
IIPEJICTABIECHUN O MUpPE, HAlpUMEp, MTO3HAHUIO MAaT€pUaIbHOIO €IMHCTBA MHpPA, IIPOUC-
XOXKJICHUS U 3BOIIOLUU BCeIeHHOM, HO U K UCCIIEJOBAHUIO CAMOIO Y€JIOBEKA, B YACTH BO3-
neiicteust HTP Ha ero MupoBo33peHue (Co3HaHUE).

MaciirabHOCTh U upe3BbIuaiiHo MouHbIA noTeHnman HTP uauiuuposan umiyisc K
IIO3HAHUIO BHYTPEHHETO MUpa 4Y€JI0BeKa, €ro npaBoco3Hanus. I1o3Ttomy HeciaydallHO Ha-
YUHBIE OTKPBITHSI CTall OOBEKTOM HM3Y4EHHS MCHXOJOTHH, COLMOJOTHU, (U3UKH, KOTO-
pBle KapHHAIBHO TpaHC(HOPMHUPYIOT HE TOJIBKO COLUAIBHYIO CTPYKTYpY 0OlIecTBa, HO U
KOPEHHBIM 00pa30M MEHSIIOT MOJIOKEHHE YeJOBEKa, €ro BOCHPUSATHE JCHCTBUTEIBHOCTH
(MupoBo33penue). Tak, oTkpbITHE B Hadasie XX BeKa KBAaHTOBOW (DU3UKH OKa3ajio OTPOM-
HOE BIMSIHAE Ha MPOBEJCHUE HAyYHBIX M3BICKAHWH B HOBOM HauOosee MepCreKTHBHOM
JUISL TIPABOBEICHUS HaNpaBJIeHMH — 00JIACTH NMPaBOCO3HAHMs YenoBeka. [lnoHepamu, Ko-
TOpPBIE BBEJIM B HAYUHBI 000POT KaTeropuio «mpaBoco3nanue», osum [1.1. HoBroponues,
JLU. Herpaxuukwuii, 1. A. Uneun, H.H. Anekcees u ap. [11, c. 256; 12, c. 20; 6, c. 479 —
481;7,¢.257;8;9,c. 200 —-201; 10, c. 108]. HayuHble OTKpPBITHS CTAHOBATCS TAKXKE U CH-
CTEMOM IIPABOBBIX B3MISAJI0B U IIPEACTABIECHUN, KOTOPBIE TEOPETUUECKN YCBOWII UHIUBUL,
U SIBJISIFOTCS. PE€aJIbHBIM IIPAKTUYECKUM OPUEHTUPOM €r0 KOHKPETHOU KU3HEAESITEIIBHOCTH.
CrnenoBareibHO, BO-NIEPBHIX, HAYYHO-TEXHUYECKUH IPOTPECC — ITO HEMPEPBIBHBIM, CI0XK-
HBII TIPOLIECC OTKPBITHS M MCIIONB30BaHUsI HOBBIX 3HAHUM B Pa3IMYHBIX 00IACTAX HAYKH;
BO-BTOPBIX, MO’)KHO TOBOPHUTB O POJIM HAYKH KaK CHCTEMbI 3HAHWUH, BIUSIOMEH Ha GopMHu-
pOBaHNE MHUPOBO33PCHUS YEIIOBEKA M OOILECTBA; B-TPEThUX, CYIIECTBYIOIIAs CBSI3b MEXKILY
HAyKOH M BOCIIPUSTUEM YEJIOBEKOM OKPYIKAIOILIEro MUPA sIBJILETCS B3aUMHOU; B-4ETBEP-
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TBIX, OTKPBITHE KBAHTOBOH (PM3UKH CO3/1aJI0 CBOETO POJIa «KMOCT» ME¥KIY €CTECTBO3HAHUEM
1 00LIeCTBEHHBIMH HayKaMH (B TOM YHCJIE U [TPABOBECHHUEM ), UTO IIPUBEJIO K BBEJICHUIO B
Hay4HBIH 000POT HOBBIX MEXIUCHUIUIMHAPHBIX MOHITUH (CHHEPreTHKa, PaBOCO3HAHUE,
paBoBas HH(POPMATHKA, IOpUANYECKAst ICUXOIOTHS U JIp.); B-IATHIX, Kaxaas HoBass HTP
BJIMSCT HE TOJIBKO Ha (JOPMUPOBAHNE MUPOBO33PEHHS UEJIOBEKA M OOILIECTBA, HO €€ OTKPbI-
THUS SIBJIIFOTCSI CTAPTOBOM IUIOIIANKOM ISl pa3IMYHbIX HAyYHBIX BO33PEHUN B IOHUMAaHUU
IIpaBa — IJII0palu3Ma IPaBONOHUMAHMSL.

MHoroo06pa3Hble MOAX0IbI K TOHMMAHHIO NIPaBa B TaK HA3bIBAEMYIO 110Xy OCTMOAEP-
Ha OTHIONb HE CBHJETEIBCTBYIOT O KPH3KCE MPABOBOM HAYKH, a JIMIIb OTPa)KatoT 0OIIHe
TeHJeHIMHU nocTymnarenbHoro pazputus HTII. A moromy 0oTKa3 OT MX HCMONB30BAHUS B
mpoliecce MO3HaHMS CYIIHOCTH IpaBa HaHeC Obl HECOMHEHHBIH YPOH OTEUECTBEHHOU TEO-
petuko-tipaBoBoit Hayke [11]. Kpusuc, Ha Ham B3I, MOXKET BBIPAXKAThCS TOJIBKO B TOM,
YTO, C OZHOM CTOPOHBI, METOJOJIOTUSI UCCIIENOBAHUS KIIACCUUECKUX THUIIOB IIPABOIIOHUMA-
HUS YK€ HE OTBeYaeT TPeOOBaHMSIM MO3HAHMSI IPABOBOW JACHCTBUTEIBHOCTH AIIOXH TOCT-
MOJIEpHA, a, C IPYroi, — HOBOE IIPABOIIOHUMAHUE, OTPAKAIOLIEE MHOTOTPAHHOCTh IIPaBo-
BOTO OBITHS, €IlIe A0 CUX MOP HE CIOKMIOCH. [loaToOMy BaskHeHIIMiA 3Tan B popMUpoBaHUH
COBPEMEHHON TEOPUU IPaBa COCTABJIAET IIOMCK ITOJXON0B K IIPABY, IEPECMOTP U aHAJINU3
y’Ke M3BECTHBIX TEOPHI MpaBa, a Takke pa3padoTKa HOBBIX MOJEJNCH MPaBOMOHHUMAHMS,
OCHOBAHHBIX Ha MCIIOJIb30BAaHUU METOJOJIOTUU U IIOHSITUIHOIO armapara ApyTrux, HECMEX-
HBIX C TIPaBOM, (yHIaMEeHTaIbHBIX HayK. [Ipolecc mepeocMbICIeH sl OCHOBHBIX IOpHIHYe-
CKHUX IOHSTHIA, B TOM YHCIIE KaTETOPUH «IIPaBOY», MpeaompeaeseT GopMyITUpOBKY U pa3-
paboTKy OCHOBHBIX TEOPETHUECKUX KOHCTPYKLHUI U MOJIENel PaBOBOTO PETyIHPOBAHHS.

Bvi16oowi. Takum 00pazoM, MMepexoi OT MOXH MOJAEPHA, B KOTOPOW JOMUHHPOBAI MO-
HH3M B IIOHUMAaHHH 1IPaBa, K IOCTMOAEPHY XapaKTEPU3yeTCs CIELYOIUMHI TEHACHIUAMU:

1) ucropuyeckasi U3BMEHYMBOCTb MPaBa, 00yCIOBICHHAS Pa3THYHBIMU MOTPEOHOCTIMH
1 UHTEpPECaMU COLMAIIBHBIX IPYILIL;

2) MHOYECTBEHHOCTb ITO/IX0JIOB M ONPEIETICHUN KaTETOPHH «IIPaBO»;

3) MexHay4yHble MHTETpallMOHHBIE TpolLlecChl. BypHOe pa3BuUTHE pazIMUYHBIX HayK, Kak
€CTECTBEHHBIX, TAK ¥ OOIECTBEHHBIX ¥ TYMaHUTAPHBIX, IIPHBEJIO K TOMY, YTO KIIACCHYECKHE
BapUAaHTHI TIPABOMIOHUMAHUSI HE B COCTOSIHMM OXBaTUTh BCE (DaKThI COBPEMEHHOH MPaBOBOM
peanbHOCTH. OCOOEHHOCTBIO PA3BUTHUS IOPUCTIPYACHIIMU B 3THUX YCIOBHSX SIBISCTCS YCHU-
JICHWE €€ MHTEerpaluy ¢ TYMaHUTApHBIMU (COLUAIBHBIMM) HayKaMH, a TaKkKe SPKO Hame-
TUBLIMECS TEHICHIUY 3aUMCTBOBAHUS METOJONIOIMH U IIOHATUIHOIO TE3ayPyca HECMEKHBIX
C Hel HayK — KBaHTOBOW ()M3HMKH, MH)OPMATUKH M MICHXOJIOTUH. HecOMHEHHO, MpH 3TOM
notpedyercst HaydHast «OCTOPOKHOCTBY, YTOOBI HE CMEIINBATH Pa3HOMOPSIIKOBBIE HAyYHBIC
KaTErOpuM IpU U3ydeHuu npasa. Ho, BMecTe ¢ TEM, ONBITKUA UCIIOIb30BAHUS JOCTHKCHUN
OHUX OOMacTeil HayYHBIX 3HAHWH JJIs1 UCCIISAOBAHUS APYTUX CTAHOBSITCS BCE OOJiee 4acThl-
MH, BCJIEJCTBUE YEr0 BO3HUKAKOT HOBBIE HAyUHbIEC HAIIPABICHMS HA CTBIKAX PA3HbIX HAyK, a
HEPEJKO U HOBBIE MEXIUCLUIUIMHAPHBIE HAYKU KaK, HAIIpUMED, [TPABOBAsi KOTHUTUBUCTUKA
(MeXIUCHMIUIMHAPHAS Hay4YHast 00JacTh, O3HAMOIIAS MPABO Ha CTHIKE MBIILICHHSI, HHPOP-
MAaTUKH ¥ KBAHTOBOW MEXaHUKH, a TAK)KE MOJCIUPYIOIIAsi IPHUHIUITBI OpraHu3anuy ¥ QyHK-
LIMOHUPOBAHUS CUCTEMBI «S]» uestoBeKa) 1 KBaHTOBas IICUXOJIOTUS;

4) noTpeOHOCTh B €AMHOW TPABOBOM TEOPHH, MHTETPUPYIOLICH, C OAHON CTOPOHBI,
WHPOPMAITIOHHO-YHEPIeTHUECKUI acleKT OBITHS NpaBa, a C JPYrod — HCIOJIb30BaHHE
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METOJIOJIOTUYECKOT0 MHCTPYMEHTApHsl, Pa3pad0TaHHOTO HE TOJILKO B TYMAaHHUTAPHbBIX, U
COLIMAJIbHBIX HAYKaX, HO U B €CTECTBEHHBIX. [[puMeHeHe (PEeHOMEHOJIOTHYECKOTO, TepMe-
HEBTUYECKOTO, CHHEPTETHUECKOTO U KOTHUTUBHO-KBAaHTOBOTO 1MOAx0A0B [12 — 15] mo3Bo-
JISTFOT MCCIIEI0BATh CTPYKTYPY MPAaBOBOTO «S1» CyObeKkTa Kak OCHOBHOTO 3jieMeHTa HH(DOP-
MaIIOHHO-KOTHUTUBHOH (KBaHTOBOI) TEOPUH MpaBa.
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IBanchkuii B. I1. HaykoBo-TexHiunuii mporpec, npaBocBitomicts i npaBopo3yminns / B. I1. IBanch-
Kuii / Bueni 3anucku TaBpilicbkoro HarioHanbHOro yHiBepeutety im. B. 1. BepHaznckoro. Cepis: FOpuanuni
Hayku. —2013. - T. 26 (65). Ne 2-1. - Y. 1. - C. 32-37.

VY crarTi po3KpUBA€EThCS B3aEMO3B’S30K MK JOCATHEHHSIMH HayKoBO-TexHiwHOTO mporpecy (HTII) i
JOMIHYIOUMM THIIOM IPABOPO3YMiHHS B CycHinbeTBi. Kpim Toro, HaykoBo-TexHiuna pesomounis (HTP) Busena
HayKy Ha IHIIMH SIKICHUH piBeHb 11 opMary — TiCHy CIIBIpAIl0 IyMaHITapHUX (CYyCIUIBHHX) 1 MPUPOIHUX
(TeXHIYHUX) HayK.

Knwouogi cnosa: npasoposyminns, HTP, nocrmoznepH, indpopmaniiiHO-KOrHITHBHA (KBaHTOBA) TEOPis Mpa-
Ba, KOTHITUBHO-KBAHTOBUIA MI/IX1]T, TPABOCBIIOMICTb.

SCIENTIFIC AND TECHNICAL PROGRESS, LAW AND ORDER AND LEGAL THINKING
Ivanskii V. P.
Peoples’ Friendship University, Moscow, Russia

The author substantiates the position according to which the technological revolution affects the justice of
man, and hence determines the dominant type of law in society. Each technological revolution (STR) created
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the conditions for a greater integration of knowledge from various scientific fields. Today we can speak of such
large-scale scientific and technological developments such as globalization, which has cross-border area. These
trends, of course, apply to all legal science and practice. The outward expression of this trend is the formation of
an integrative understanding of the theories of law. Attempts to synthesize the various facets of the legal reality
in the whole legal thinking considered in the modern era to the scientific community the most relevant research
in the area of jurisprudence.

The onset of the next stage of scientific and technological progress has deep roots for a new philosophical
paradigm — the postmodern. This outlook is based on the rejection of any form of monism and pluralism
proclamation. In connection with this, a new type of postmodern philosophizing and changed the perception
of the law, and especially the process of law-making. Today it is perceived in the public mind as psychological
and social-cultural phenomenon: the diversity of the legal existence.

A special research interest in this line is the problem of human justice. That sense of justice of man must
be under the scrutiny of the study of many sciences, including legal ones. In the opinion of the article’s author
integration foundation of all scientific theories of the origin of law is a sense of justice. On this basis, it is
necessary to combine the intellectual representatives of the scientific potential of all sciences for understanding
human sense of justice. At the same time, do not be afraid to build a kind of “bridges” between the social and
natural sciences. In our view, the use of conceptual and categorical apparatus and methodology of quantum
physics and psychology as applied to the individual sense of justice, would understand the inner process of law,
which is inherently linked to its external process of objectification. Scientific theory, which studies the process
of forming the right of the intersection of psychology, quantum physics and the sense of justice, the author
calls the information-cognitive (quantum) theory of law. Such a theory can be attributed to the integrative
(postmodern).

Key words: legal thinking, STR, postmodern, information and cognitive (quantum) theory of law, cognitive-
quantum approach, sense of justice.
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